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Attomeys for Defendants
1;) “ IN THE UNITED STATES DISTRI(IT COURT
N " - FOR THE NORTHERN DISTRICT OF {fALIFORNIA
i “ SAN JOSE DIVISION
13 ﬂ DONALD J. BEARDSLEE, CAPITAL CASE
14 ﬂ Plaintiff, | [ 04-5381 JF
15 " v.

16 " JEANNE WOODFORD, Director and JILL
" BRKOWN, Warden,
17

i Defendants.
18]
1]
20 "
21 " |
22 u In his complaint, motion for preliminary injunction, } reply to defendants’ opposition

23 o injunctive relief Beardslee represents fhat he has exhaustel his administrative romedies with
24" respect to the Eighth and First Amendment claims presented if this action. He did not, however,
25 “ included copies of the administrative appeals and responset with his exhibits. Attached as
26 " Defendants’ Exhibit 7 are Beardslee’s appeals and responses fibm the Deparﬁnmt of Corrections.
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'NOV-29-04 MON 01:0 '
° 1 P FaX Ho. P02
Y LAW OFFICES OF STEVEN S. .UBLINER
P.O. Box 750639
Petaluma, CA 94975
Phone: (707) 789-0516
Fax: (707) 789-0515
E-mail: sslubliner@comcast.net
o
November 24, 2004
o
Jill L. Brown, Acting Warden
San Quentin Prison '
San Quentin, CA 94964
® Re:  Donald J. Beardslec, C-82702
Dear Warden Brown,

California’s method of cxecution. Mr. Beardslee will not be seledting a method jof
® execution. Therefore, by law, he will be executed by lethal injec pn. Mr. Beardslee

intends to bring suit in federal court under 42 U.S.C. § 1983 challgnging California’s
lethal injection procedure as violating his rights under the Eighth gnd First Amendments

1o the United States Counstitution.

I am represcating death row inmate Donald J. Beagfislee in chaue}.)ges to

dhive remedics in order
signed by Mr.
ghth and First |

Mr. Beardslee is required to exhaust his administ

® to bring suit in federal court. Enclosed are two original 602 form
Beardslee in which he separately exhausts his claims under the Ei

Amendments. Mr. Beardslee will also be delwmng oniginals t% !

to be sent (0 you. Please note that this adminisirative appeal g filed as an
WNWCAL__RML |
o I do not envision that it will be neccssary for you tp speak with Mr

pleasc contact me first so that I can arrange to be present.

Very truly yours,

* _ 4S

Steven S. Lubliner

cne.
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P 08
STaTe OF CALFORMA DEPARTMENT OF CONRECTIONS
. weatoa.  Instaution/Paraje Region Log Ne Ci.quq
INMATE/PAROLEE e é - o=
COCeo2 niran A . 1,

You may appoal any policy, action or decision which Rag a signiticant

adverse 3ileet upan you, Wih the exdption of Serious O
committee actions, and classification and stoff reprosentative decisions, you must firstinform

member, who will sign your form and siate what action was token. I You 310 nut then satisfied,
documents and not 1nare than one odditonnt page of comments to the Appeats Cootdinator within 1
for u:‘ing the appeals procedure responsibly.

OC 115, classification

aly sack reliof though discuasion withvilie apprapriste s1aff
you mayisend your appcal with of! the supporling
$ days off[ha aetion takers. Nb reprigals will be taken

v I | Lo
W Ly XIS T B PP
BEARDSLEE, Donald J. C~82702 Condemned - Gradd| A | ns-18-8

[ s : - -
A Duscribc Problem: ...LNe_Lethal Injection Procedure As Used th California Violates

my Eighth Amendment Rights. Pleasc scc attached pagél-

H you need more space. attach one sdditiona! shect.
R T e e e SR TIITXET

RS~ ey T TR

If the State is going to execute me, th

A, Action Ruquested: jt_.mus t j.::.%‘}..'.:!.’f..“.._.._“.
procedure by which they do lethal injection to make rtain I will not.....
' ‘s‘ s 1‘“‘:3 I

oo

suffexr unnecessary pain and suffering. .

LY %Y

B

- . Nesee v
. - ~A¢
inmate/Parclue Signamn:b—gi\:&&‘g_s ) &;&.@‘ML/Q—Q-D\— Date Submitted: IL_).'..fl_...o.- / «
R "0 —
C. INFORMAL LEVEL (Date Received: ) NOV 2 9 pECD
Staff Responso: SN e e e
1, . ———— Il

Stalf Signature: Date Heturtwed 10 lamute: :

: Sig — — e
D, FORMAL LEVEL . : I
Hyovare disastislicd, cxplainbelow, attach Supporting documents (Completed COC 115, tnvastigasor’s Repor Classilicution dvéno, COC 124, etcjand

gubmit to the Instiunion/Parsle Regian Appeats Coordinator for processing within 15 days of reccipt of r

0se.
Pursuant to 15 Cal. Code Regs. §3084.7, I am filing is complaint as an
EMERGENCY APPEAL and have not sought review, at the Informal Level, I am
doing so because I may have an execution date, jg"soon as_early January. X
. do not have a stay of execution in place. . '
Signatura: M‘_ Doto Submitied: ||~ X4~ 6 4]
Note: Property/Funds appealt muyst be accornpanied by a comploted " CDC Appeal Number:

Board of Controt form BC.1E, tnmate Claim

A
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12/16/2084 69:56 9163582416 INMATE APPEALS BRAY : [ of='C TN VI Y. VA
12/69/2ddd Lhs 4L 741 /IIU9LD STEVER S LU fheic

ProcLovet O Qrommt £ F. Grand- €1 Dorves: 1 Othwr o
€ APGOATA'S ACTION. (Compless. whbin {6 working devel Date sasigned: Ova Deter! vanen s
Interviowed by:
Ot Sensayee: Pte:- Ovee Comprevd:
m - Avrarned-
m-—-——«- ok Vit =l Bie w Pvrwety: oo B
* M&mmmwm" PatoteRaion: T y—
SOt W imetinienes M -
tatniph-of rospnnpe:

Sgoanss;. . 5 o . Bow Sebmined— _

" e St ——trapiado
Swendtovet [ Gramet O PGreest R Oriad O OMor

Q. MYIRATR G ACTION ICampien wWiiin 10 warking deyst Dot Seriyrod:

€ Ses Avtshad Luiuc
é/i A/C(.E_

':’i A l» [
o't Loval Neviow. and it by w4l o o9

K. W Eavavifiod, a¢d gusa or reasens fxr

]
h&.‘“‘* .

R um
"--num.&mm
st laamte Appoctn
gn&m'am um & Gromeg = Deniad LY Grfor N
Bkt e
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Beardslee statement for Form 602

Dcsenbe Problem

1 The 1 cthal lnjeciion Praccdure As (Tsed in California Violate
Amendment Rights

I bave done a lot of reading on the subject of problems occurring du
execufions in California and around the country. I tight of the pro
about, and in Jight of the fact that 1 have no information on the qus
. T ha

(3
-

of the peaple who will be performing my cxccution
that I will not be properly scdated when potassium chlodide is admy
heart and kill me. T have beea told that potassium chloride will causg
cxcruciating pain as 'my veins were burning. I have also been totd
pancuroniuin browide, witl csuse mo to suffocate if ¥ amnoepfoper!»
drug. Most importantly, 1 have boca informed that other peaple exed
California and other states were probably conscious during their cxed

1 belicve that there is a scrious risk thal I will be canscious when the i

given to mc, and that T witt foet extremc pain as a rospit. This violats

the Eighth Amendment to be free from cruel and unusual punishmen
going to kill me, it must do 50 without the serious risk of unnecessar)
A

my Eighth |

1
Ing Tethal injecfion

that | have read

*and 3 drups are
my rights

1{ the State

pain, |

. A

BIL
649
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=

 INMATE/PAROLEE B | S
\PPEAL FORM * : —
cocemH2/en 7 x I] i
v ) - - .. 3 - 3 -
reombar, : Bclion was taken. i . 3end your appeal supgorting
mmmmmmmngMﬂm dq:::h ion| takan. Na teprieats witl be teksn
S A _ - : 4 e —3
Donald Beardlsec Ic-gzmz e - - 117?? ¥-S_
———— m = ~ = t?.
& Ovecrine oo NG Use of Pancuronium Bromide Violates My Tirst Amendment Rights
- _Please sce attached page.

H-you-nead mere spucs; stiach-one-additionet-sheet: |
) If T am executed, T request that pancurdhium

8, Action - - — — -

(or a&m\r paralyzing neurotoxin or substance causm% a similar effeet) not be

——

administered. " .
mmM&M mgm‘ ‘ ‘A‘f~9<_t
"C. {NFORMAL LEVEL {Ome Received: =) '

Saff Sigheture:

submit 10 the institullon/Parole Region. Appasia Coordinator. for procasaing wishin 16 d.-g: of of rasgonsa.

Pursuant to 15 Cal. Code Reps. §3084.7, I am filing this complaint as an
Emergency Appeat and havo not sought review at the
doing so because I may have an exccution date as scon.
._have a stay of execution in place. i

Signeturs: | MJM

Nota: Proparty/Furus appesls must be- socompanied by & completed: COC Apnoat Numbar:
+8oord of Controt form BC-1E. inwiete Clsim
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- except to cdicate othier déath row inmates for chalfenging the lethat :‘mion_
. The: questionofavailable-alternatives to pancuronium bromide is isrdf fevant

" The Usg of Pancuronium Bromide Violates My Frrnmqum Rig it . TalJight aﬁ the

problems that 1 have read about occustving in lethal injections in Caht‘o ia aud around the
country, and in fight of the fact that I have no information on the qwair cations or
background of the peaple who will be performing my execnlion, I am tonce ed that ¥
will-not-be properly amaesthetized when potassmm chloride is ademinisfored to kilf i

|
that happens, T will expericnee hormible burning gain from the' potasss : Chloride:
Because the panturoniuny bromide will paralyze me, I will be upable i communicatote
anyonc that T have not been properly anaesthetized and that ¥ am beingjtorfured.

T amaxeauad,wdm&eevmtthuhavcnoxbcenpropeﬂym tizel T
be able to communicate that fact and the fact that f am cxperimcmg i ciating
Wih“t‘ 104 coh\mimwiw this mﬁrméh&h £ that the Wn?dch the D 4 of ﬂm i

Eightl Arnetidment’s protibition against cruet amd nrmsuxfp ish

I also want to communicatc the information that the execufion profocy - faited it my') case
so-that I) the public can be educated about the lethal uuccuou procedy lre’s: posssbmty for
tosturing the condemnied, and 2). the Warden and the Director of the. i| partment of |
Corrections ¢ be aldrted 10 1he faiture so that they can identify wh i -the system br-okc
‘down-in-order to-ensurc that the mistake is not repeated-in-futlure exeditions.

\
I'Have & First Ariendiient ripht to muke these: cotmmunications. The gdministration of
pancuronium bromidc is-intended to-prevent me from doing so.

‘Fhe usc of pancuaronium bromidetor prevent me frony exercising my Hjrst Amendracnt
rights is invalid-undor the standards-set.in. Turner v. Safiley, 482 U.S {78, 87 (Y987)
Preventing e from communicating aliout (ighth Amcridimient violatipns or & ‘
malfunction in the execution process is not a legitimate penological ghal. Additionally,
pancuronium bromide will not cause my deathh; that is the finction offhie potassiud
cliloride. The restriction on' my comminication is not content neutralbecause lhcre
would not be any-communication-if the execution procedure functiony I property. 1
pancuronium bromide is administered, I will not have an altcmative theans of
communicating about prodlemy inmy execution because T will bed edd: Allowing
communicate about problems in my. exccution will have no impact o this institufion

panalyzing me to provent me. from excrcising my. Birsl Amendment glils is not a
legitimate penological poal” ‘
|
|
|

LEXIS
W IO, 99‘

h Circuit |-
recognized that public discussion about cxecution procediires cannotpecur 1ﬂ7°irsr
Aracndment tights are not protecied in the pracess. My First Amendine: lnghts

protected so that, if necessary, I can contribute 0 this public debate,

1n California First Amendm mo v. Wpodlord, 2000°US. Di
(N-D.-Cal- Iuly'26 -2000) and Cali Firs kqugm_m
F:3d 868 (9" Cir-2002), the Nosthern District of California and th

-

.10

(A
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’ Depaer\c

State of Cafilornia nt of Corroctions

Memorandum

Dale: December 2, 2004

Ta: BRARDSLEL, C-82702
California State Prison, San Quentin

Subject: SECOND LEVEL APPEAL RESI'ONSE
LOG NO.: $Q04-2953

It is the appellant's position that the Iethal injection procedure af used in California
violates his Cighth Amendment Rights. The appellant stales he has ggave concems that he

- will not be properly scdated when he is administered potassium chiforide, the third in a
scrics of three drugs ulilized in the lethal injection procedurc. The appellant contcpuds he
ll:as been told that potassium chloride will cause himy excruciating pai as i his veins were
uming.

The appellant states he has also been told the sccoud drug adminiftered, pancuronium
bromide, will cause him to suffocate i€ he is not properly sedated by e first drug.

‘The appellant contends he has been informed that other inmates efecuted i California
and other states were (probably) conscious during their execuffons. The appellant
cosuplains there is a scrious risk he will be conscious when the seconfl and third drags arc
administered, and as a result, he will feel extreme pain. -

ln the cvent the appellant does feel excruciating pain, he wants [fo communicate the
information to the public that the cxcewtion protocel has failed §p thic public ¢an be
cducated about the procedure's possibility of “torturing” him during the lethal injection
procedure. : :

The appcliant alleges tlic use of pancuronium bromide violates hfs First Amondment
rights under the standard set in Tumer vs. Saffley, 482 U.S. 78, 87 (J987). "Uhe appcllant
complains that preventing him from communicating his Cighth Aggendment riphts is a
malfunction in t{:c process and is nol a legitimate penological goal.

The appellant requests on appeal that in (he evenl he is not propcgly anacstheliged, he
wants to be able (o communicale that fact and that he is expericaciflg excruciating pain.
fle wants to commanicate this fact to the Warden, to the Dircctof of Correctiops, the
Governor and to the public and thase acting on behalf of all other Defjth Row inmales.

The appellant additionally is concerned about the qualifications affd expericuce jof the
people who will be performing the exceution.

A
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BEARDSLELE, C-82702
CASE NO. 04-2953
PAGL2

INTERVIEWED BY: W, Jeppeson, Correctional Counsclor 11, Appegls (Tom'dinatdr

REGULATIONS: The rule governing ihis issuc is:

Acticle 7.5. Execution of Death Penally

3349, Mcthod of Execution:

(a) Tomatcs sentenced to death shall have the opportunity to clect to avc the punishment
imposed by Icthal gas or lethal injection. Upon being scrved whith the warrgmt of
cxccution, the inmate shall be served with COC Form 1801-BJ| (4798). Scrvice of
Execution Warrant, Warden's Initial Interview. The complcted CDC|Form 1801-1 shall
be transmitted to the warden. _

(b) The inmate shall be notificd of the opportunity for such selecon and that, |if the
inmate docs not choose cither lethal gas or Jethal injection within fen days after|being
scrved with the exceution warrant, the penally of dJeath shall b | imposed by | Jothal
injection. The inmate's atiestation (o this service and nolification shal] be made in \I:riting

and wilnesses wtilizing the CDC Form 1801 (Rev. 4/98), Notificatiop of Exccalion Date

and Choicc of Exccution Mcthod. The completed CDC Foam 1801 shall be transmifted to

the warden. ‘

(c) The inmate’s sclection shall be made in writing and witnessc
l'orm 1801-A-(IRev. 4/98), Choice of Bxecution Mcthed. The cofnpleted CDC Form
1801-A shall be transmitted to the warden. : ‘

(d) The inmate's sclection shall be irrevocable, with the exception] that, if lhc‘iEmalc

wtilizing the CDC

seatenced to death is not exceuted on the dale sct for execution ;d a new cxegution
date is subsequently set, the person ugain shall have the opportunit
punishment imposed by lethal gas or Icthal injection, according
forth in sections (b) and (¢). '

to clect to have the

the procedu l::s sl

NOTL: Authority cited: Section 5058, Penal Code. Reference: Sectiof) 3604, f'enal Code.

e, it s notced the
| 2004, the appcllant
Is Coordinator. Al
s he perecives with
information and
kcicntific study that

In reviow of the appcllants appoal issues and the responses gi
appellant’s issucs have been appropriately addressed. On December
was intervicwed by W. Jeppeson, Cosrectional Counsclor 1, Appci
that intcrview the appellant was advised that any claims as to proble
California’s lethal injection procedure are hased solcly upoa his o
belicl. The appollant provides neither empirical evidence nor any
would support his claims. 1
\

|

I'er Stoven S. Lubiner, the appellant’s attorney, the appeltant will| not be sclccfug a

mcthod of cxecution. Should the appellant not sclect a method of gceution within ten

(10) days afler service of an cxecution warraut, California law provid

. s that the penalty of
death shall be imposed by Iethal injection (sce Penal Code Scction 36

b4 (o).

P.

04

64K
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BEARDSLER, C-82702
CASE NO. 04-2953
PAGU 3

Based on the submilted documentation from the appellant, as w

N as the conducted

nterview, and n Uiorougly review of the appellant's appeal issucs Py this revicwer, the
findings are the appellant's issues have been appropriatcly addresscd and duly responded

to. This reviewer finding is the appeltant’s contentions are without
DECISION: The appeal is denied.

The appellant is advised that tiis issue may be submitted for & Dircel
il desired.

JIA 1. BROWN. WARDEN
C ia State Prison, Sun Quentin

nit.

|
\
|

#r's Level of éeview

P. 05

Bl
650



P.0G BOX 942843
SACRAMENTO, CA $4203-0004

DIRECTOR'S LEVEL APPEAL DECISION

pxe:  OEC ¥ 42004 EMERGENCY
Inre:  Boardilee, C-§2702

California Siawe Prison, San Quentin
San Quentin, CA 94964

IAB Case No.: 0405319 Local Log No.: SQ 04-2953 |

This roanter was reviewed on behalf of the Director of the California Department of] Corvections (COL) by
Appesls Examinsr K, Allen, Staff Services Manazer 1. All submitied docume tion snd i
arguracots of the parties have been considered.

1  APPELLANT'S ARGUMENT: W {s the appellant's position that the lcthal injectign
Californla violates his constitutions] rights. . The appellant states that the nee o
chloride will cause him excruclating pain as if his veins were burning, thus constigy
punishment. The appellant states that he bat 1ead & lot of different articks on tho b
claim. In the event the appellant does feel excrociating pain, ke desires 1o communges
Departrental staff and the public, so that it can benefit foture death row inmates. T}
thet the ate of pancuronium bromide violates his First Amendment rights under the

482 United States 78, 87 (1987). The appeliant complains that preventing Lim from ¢
i 2 malfunction in the process and Is not a fegitmate ponological goal. The appel
executed, that the Department must {ix the procedure by which they do lethal injectia
pot suffer unnocessary pain sad suffering.

I S£COND LEVEL'S DECISION: The reviewer found that purtuant to the Califorg
Title 18, Section (CCR) 3349, the appeliant has the opportunity ta clect 10 have thefp
cither Jethal gas or lethal injection. If the appeliant has scrious concoms about the|'pe
pain and suffering from lothal injection, he can choose lethal gas. The appellant wils also lnformed rhat his
elaims a3 to the probfems he perceives with Califomia's lethal injection procedure 3re based solely his
own information aad belief  The eppoilant provided neither empirical evidence nogjany sclentific study that
would support bis claims. The appeal was denicd a1 the Second Lovel of Review (SER).

NI DYRECTOR'S LEVEL DECISION: Appeal is denied.

A. PINDINGS: The SLR has properly rsviewed and considered the appel i U's appea) issu The
appeltant has failed to provide any substantive evidence that would lead cred ' ity fo his claim fhat he
will feel excruciating pain by the method of éxecntion utilized by the Statc of Cplifornia. The L
ssatence snd penalty Were cstablished by court in Califomis; therefore, relief & the Director’s of
Review cannot be sfforded the appoliont.

B. BASIS FOR THE DECISION:
California Penal Code Scction: 3604, 5053
CCR: 3004, 3349

C. OmrpEr: No changes or modifications sre required by the institution. ‘
This decision exhausts the administrative remedy avallable fo the appeliant within CPpC.

N. GRANNIS, Chief
Inmate Appeals Branch

oc:  Warden. SQ
Appeals Coordinator, SQ

DEC-21-04 TUE 02:18 PY FAX NO. { )
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Law Offices of Steven S. Lubliner

P, On 04675 | Law Ofii ices : of ateven -
. Phone: (707) 789-0516 s Lublmer » -

Fax: (707) 7890515
"~ Email: sslubliner@comcast.net

Fax

To:  Chief, inmate Appeals, CDC From: StevenS. Lublinpr

“Fax  (916) 358-2410 Date: Oclober 29,
Phone: (916) 358-2417 - Pages: 138
4 Re:  Beardslee/602 third level review. cc: - |
|
. Urgent For Review Please Comment Please Reply Please R%cycle
L ] N
: *Comments:
Attacﬁ_ed is death row inmate Donalki Beardslee’s request fof third level review of
his Eighth and First Amendment challenges to Californga’s lethal injection
procedure. This is being handied as an emergency appeal. | As you will see, the
L 602 form for Mr. Beardslee’s First Amendment claim was im iately returned to
""him. However, the Warden responded to both claims on thd 602 with the Eighth
Amendment claim.
: 1 will mail the originals tonight. I note, however, that officials at San Quentin had
o offered to fax these forms to you to begin Mr. Beardsiee’s thinf level review.
As a courtesy, | would appreciate it if you would fax me a copy of the ?irector‘s
decision at the same time you inform Mr. Beardslee. :
s Thank you,

Steven S. Lubl‘iner




@ ° STATE OF CAUFORNIA

i

!DEPARTMENT dF CORRECTIONS

Category

/D

INMATE/PA ROLE E Location: lnstitulion/Paro&lﬁn Log Ne,
APPEAL FORM ' , )
COC 602 (12/87)

2. 2.

B} 2953

You may appeal any policy, action or decision which h

committee actions, and classification and staff raprese

member, who will sign your form and state what ac

documents snd not more than one additionai page of
. for using the appeals procedure responsibly.

as a significant adverse affect upon you. With t
ntative decisions, you must first informally seek re|
tion. was taken. {f you are not then satisfied, yo

comments to the Appeals Coordinator within 15 @ S

~—+

of the action tal

excaption of Setrious CDC 118s, classification
ef through discussion with the appropriate staff
may send your appeal with all the supporting

en. No seprisals wiil be taksn

NUMBER

C-82702

NAME
BEARDSLEE, Donal

ASSIGNMENT
Condemned -

d Jo_4

Grgde A

UNIT/ROOM NUMRER

NS-18-8

o | A. Describe Problem: The Lethal Injection Procedure As Usecﬂ in California Viclates
my Eighth Amendment Rights. Please see attached pjge.
Q
a # you need more space, attach one additional sheet.
B. Action Requested: If the State is going to execute me, they must fix the
. procedure by which they do lethal injection to make| certain 1 will not
suffer unnecessary pain and suffering, ’
¢ - ¢
Inmate.Parolee Signature.\gx MQQ&Q 3 : ik Mﬂ\_ Date Submitted: Ll - q = o:,/_
C. INFORMAL LEVEL {Date Received: ) ~NOV 2 9 ®CD
Staff Rasponse:
e
. Staff Signature;

Dar Returned to Im?wto:

'D. FORMAL LEVEL : _
it you are dissatistied, explain betow, attach supporting documents (Completed COC 115, Investigator’s Re
submit to the Institution/Parole Region Appeals Coordinalor for processing within 16 days of raceipt of r

Pursuant to 15 Cal. Code Regs. §3084.7,

rt, Classification

nse,

I am filing |this comp

=

chrona, COC 128, etc.)and

laint as an

®  EMERGENCY APPEAL and have. not s

ought review at the ﬂkformal L

evel. I am

doing so because I maylhave an execution date as soJL as earl

I

do not have a stay of execution in place.

Y January.,

Signature: Dm&é&i__&*_tk

Note: Property/Funds appeals must be accompanied by a completed
Bowd of Control form BC-1E, Inmate Claim

Date Submit

ked:) '~9\L“o‘l

DC Appeat Number:

g

BP-(42 |

U-)-




' omecma's ACTION: (] Granted

. Signsture: l ) W"‘M .) ; M

For the Director’s Review, submit alt documents to: Directar of Corrections

|

First Level 1 Granted {J P. Granted {0 Denied [J Othei |
E. REVIEWER'S ACTION (Compiete within 15 working days): Date assigned: Due Date:
Interviewed by;
}
Staff Signsture: Title: Date it:wpleted:
-Division Head Approved: Retur
Signeture——o— - = _  Title: Date td Inmate: =

F. if dissatisfied, explain reasons for requesting a Second-Leve! Review, and submit to Institution or P
receipt of response. -

role Region Appeals Coordinator within 1 5 days of

Signature;

Date Submitted:

Second Level  [J Granted b Denied

3 P. Granted {1 Other

G. REVIEWER'S ACTION (Complets within 1

O working days): Date assigned:
" See Attached Letter

/\/ J\/,u«u,/\/ cepg.

Signature:

[ DOOL
oue pate: D2 1280
AN T 02005

- Warden/Superintendent Signature:

1 - .
Date Completad: /Q -06 04

Q‘I V‘Ivv

Date Returned to Inn-QEC 0 6 RHI'D

H. It dissatisfied, add data or reasons for requesting/a Dfrector's Level Review, and submit by n.ai

to the third level within 15 days of receipt of
responge. .
A (howg " ONLELNS G it the [etha | /I AQU& been
ritfr 4 n-» -~
4IIA ’, o " ‘IAY l"- NOT Qdgre¢
. Sy - ! (4
the, issves muigy by my EiBht), Amen)ment and £t A me dimevt g faius,
. ' :
8 [W¥.7.] "1 Oy m A

D 16g {SC

+the enc hsz’J materal,

itted:’ D‘ ~'0 y‘o (/

- Date Subn

£.0. Box 942e83
Sacramento, CA 94283. 0001
Atin: Chief, Inmate Appeals

ISN-J Gran'ed 1 Denied O other —_— ]

{3 Ses Attached Letter

CNSOZ (12/87

Date: .




Beardslee statement for Form 602.

Describe Problem

1. The Lethal Injection Procedure As Used in California Violgtes my Eighth
Amendment Rights

that I will not be properly sedated when potassium chloride is admyjnistered to stop my
heart and kill me. I have been told that potassium chloride will cafjse me to fee
excrucnatmg pain as if my veins were burning. I have also been tofd that the 2™ drug,
pancuronium bromide, will cause me to suffocate if I am not propgrly sedated b‘ the first
drug. Most importantly, I have been informed that other people executed in bot]
California and other states were probably conscmus during their eXecutions.

given to me, and that I will feel extreme pain as a result. This viokites my rights under

I believe that there is a serious risk that I will be conscious when tlje 2™ and BMErugs are
nt. If the State is

the Eighth Amendment to be free from cruel and unusual punis
going to kill me, it must do so without the serious risk of unnecesspry pain.

i
|

|

|

\




i

[

1

!

DEPARTMENT OF CORRECTIONS
Catagory

STATE OF CALIFORNLA )

INMATE/PAROLEE Location: Institution/Parole Region Log Ne. i
|

APPEAL FORM " " |

coc 602 (12/87) 2 2,

commitiee actions, and classificaticn and staff represantative decisions, you must first informally seek rel
member, who will sign your form and stats what action was taken. If you are not then satisfied, you

f through discuskion with the appropriate staff

You may appeal any policy. action or decision which has a significant adverse affect upon you, With thExcepﬁon of Serfous CDC 116s, classification

documents and not more than one additional page of comments to the Appeals Coordinator within 15 da
for using the appeasls procedure responsibly.

ay send your a'fpeal with all the supporting
s of the action taken. No reprisafs will be taken

NAME

BEARDSLEE, 'Donal_d J.

NUMBER

C~-82702

ASSIGNMENT
Condemned - Grad

e A

UNIT/ROOM NUMBER

NS-18-8

AfommmumMmm The Use of Pancuronium Bromjde Violatg

8 My First Amendment

Rights. Please see attached page.

if you need more space, attach one additioral sheet.

8. Action Requested:

If I am executed, I request that Pancuponium Briomide (or any

other paralyzing neurotoxin or substance causing a Limilar effect) not be

administered.

larnate/Parolee SignatureDﬁ&Q‘J :

Date Submittsd: lj h J~ <’ - O(?I-

C. INFORMAL LEVEL (Date Received: / / T ‘f

Staff Response; % -%a)

AAL.

NOV 2 9 RECD
@J/f >

)
QMS@
/ﬂL//m‘L@p '
J pl 7

5 AL _
17 ./49~£LﬁL§€&L6411%h'4( ,255 }4ZZ, g

Staff Signature: ‘ ; <73 \

Ddle Returned to lm?na_te:

p—
D. FORMAL LEVEL :
if you are dissatisfied, explain below, atiach supporting documents (Completed CDC 115, Investigator's Re|

-submit to the Institution/Parole Region Appeals Coordinator for processing within 15 days of receipt of ¢

Pursuant to 15 Cal. Code Regs. §3084.7, I am filing

SponNse.

this comj

I

port, Classification chrone, CDC 128, atc.}and

laint as an

EMERGENCY APPEAL and have not sought review at the

Informal Level.

I am

~ doing 80 _because I may have an execution date as sodn as early January. I

_do not have a stay of execution in place.

@ Sisrature: ® Lmﬂc/(/ 5 . (—B _QAW/QJ/L& |

Note: Property/Funds appeals must be accompanied by a completed
Bosrd of Control form BC-1E, Inmate Claim

A

Date Submiftes: | ~X 9§ = 0 ¢

CDC Appeal Number:

150

e




l
ights. In light of the
lifornia and around the
alifications pr
am concerned that I
inistered to ljill me. If

The Use of Pancuronium Bromide Violates My First Amendment|R
problems that I have read about occurring in lethal injections in Cs
country, and in light of the fact that I have no information on the ¢
background of the people who will be performing my execution,

will not be properly anaesthetized when potassium chloride is ad
. that happens, I will experience horrible burning pain from the potj
Because the pancuronium bromide will paralyze me, I will be unal
anyone that I have not been properly anaesthetized and that I am §

sium chloride.
le to communicate to
eing tortured

If I am executed, and in the event that I have not been properly anj
be able to communicate that fact and the fact that I am experienci
‘want to communicate this information so that the Warden, the Dirj
of Corrections, the Governor, the Legislature, the public and tho
other death row inmates can evaluate whether California’s execut
Eighth Amendment’s prohibition against cruel and unusual punis

esthetized, I want to

g excruciating pain. I
or of the Department
d acting on behalf of

pn protocol violates the
ent.

ocol failed i my case
edure’s possibility for

I also want to communicate the information that the execution prq
so that 1) the public can be educated about the lethal injection prof
torturing the condemned, and 2) the Warden and the Director of tle Department of
Corrections can be alerted to the failure so that they can identify Ihere the system broke
down in order to ensure that the mistake is not repeated in future gxecutions.

I have a First Amendment right to make these communications. The administration of

pancuronium bromide is intended to prevent me from doing so.

y First Amendment
.S. 78, 87 (1987).
ations or a ’

3l goal. Additionally,
of the potassium

ral because there
ons properly, If

The use of pancuronium bromide to prevent me from exercising
rights is invalid under the standards set in Turner v. Saffley, 482
‘Preventing me from communicating about Eighth Amendment vig
~malfunction in the execution process is not a legitimate penologi
pancuronium bromide will not cause my death; that is the functio

chloride. The restriction on my communication is not content ne
would not be any communication if the execution procedure fun
- pancuronium bromide is administered, I will not have an altemati
communicating about problems in my execution because I will bej
communicate about problems in my execution will have no impag
except to educate other death row inmates for challenging the lethf
The question of available alternatives to pancuronium bromide is |
paralyzing me to prevent me from exercising my First Amendme
legitimate penological goal.

on this instifution
injection procedure.
elevant because

t rights is not a

In California First Amendment Coalition v. Woodford, 2000 U.S {[Dist. LEXIS 22189
(N.D. Cal. July 26, 2000) and California Flrst Amendment Coalitipn v. Woodford, 299
F.3d 868 (9" Cir. 2002), the Northern District of California and tHe Ninth Circyit
recognized that public discussion about execution procedures canffot occur if First
Amendment rights are not protected in the process. My First Amgndment rights must be
protected so that, if necessary, I can contribute to this public debafe.

dead. Allowing me to




State o} California

Memorandum

Date: December 2, 2004

To:  BEARDSLEE, C-82702
California State Prison, San Quentin .

Subject: SECOND LEVEL APPEAL RESPONSE
LOG NO.: SQ 04-2953

ISSUE:

Department of Corrections

It is the appellant's position that the lethal injection procedurd as used in California
violates his Eighth Amendment Rights. The appellant states he ha grave concerns that he

will not be properly sedated when he is administered potassiumi|chloride, the third in a
series of three drugs utilized in the lethal injection procedure. Tht appellant contends he
has been told that potassium chloride will cause him excruciating pain as if his veins were

burning.

The appellant states he has also been told the second drug admjfnistered, pa:vcuronium
“bromide, will cause him to suffocate if he is not properly sedated Yy the first drug. :

and other states were (probably) conscious during their exeffutions. The appellant

"~ The 'appellant contends he has been informed that other inmatesf|lexecuted in (ralifomia

complains there is a serious risk he will be conscious when the seqpnd and thir

administered, and as a result, he will feel extreme pain.

In the event the appellant does feel excruciating pain, he wan

information to the public that the execution protocol has failed| s

drugs are

to communicate the
o the public can be

educated “about the procedure's possibility of “torturing” him duffng the lethal injection

- procedure.

The appellant alleges the use of pancuronium bromide violates{| his First Amendment
rights under the standard set in Tumer vs. Saffley, 482 U'S. 78, 8 (1987). Th}appellant

complains. that preventing him from communicating his Eighth Amendment

malfunction in the process and is not a legitimate penological goal.

ights is a

|

The -appellant requests on appeal that in the event he is not pfo erly anaesth| tized, he
wants to be able to communicate that fact and that he is experienffing excruciating pain.
He wants to communicate this fact to the Warden, to the Direcfor of Corre tions, the

Govemor and to the public and those acting on behalf of all other

ath Row i

ates. g (L

The appellant additionally is concerned about the qualifications [pnd experience of the 6)’8

people who will be performing the execution.

v-1




| , |
BEARDSLEE, C-82702 = ] '
CASE NO. 04-2953 '
PAGE 2

INTERVIEWED BY: W. Jeppeson, Correctional Counselor II, Appeals Coordinator
- |

REGULATIONS: The rule governing this issue is:

Article 7.5. Execution of Death Penalt

3349. Method of Execution:

(a) Inmates sentenced to death shall have the opportunity to elect|to have the punishment
imposed by lethal gas or lethal injection. Upon being servafl with the warrant of
execution, the inmate shall be served with CDC Fonn 180f-B (4/98), Service of
Execution Warrant, Warden's Initial Interview. The completed (JDC Form 1801-B shall
be transmitted to the warden. -

(b) The inmate shall be notified of the opportunity for such sglection and that, if the
- inmate does not choose either lethal gas or lethal ijection witllin ten days after being

served with the execution warrant, the penalty of death shalll be imposed by lethal
injection. The inmate's attestation to this service and notification ghall be made in writing
and witnesses utilizing the CDC Form 1801 (Rev. 4/98), Notificftion of Exedution Date
and Choice of Execution Method. The completed CDC Form 180 shall be tr smitted to
the warden. _

" (c) The inmate's selection shall be made in writing and witnegsed utilizing the CDC
Form 1801-A (Rev. 4/98), Choice of Execution Method. Th completed CDC Form
1801-A shall be transmitted to the warden. ' o

(d) The inmate's selection shall be irrevocable, with the excepfion that, if the inmate
sentenced to death is not executed on the date set for executidln and a ne execution
date is subsequently set, the person again shall have the opportynity to elect {o have the
punishment imposed by lethal gas or lethal injection, accordi
forth in sections (b) and (c).

NOTE: Authority cited: Section 5058, Penal Code. Reference: Seafion 3604, Penal Code.

In review of the appellants appeal issues and the ‘responses [given, it is |noted the
appellant’s issues have been appropriately addressed.. On Decemb 6, 2004, the appellant
was interviewed by W. Jeppeson, Correctional Counselor II, Agpeals Coordinator. At
that interview the appellant was advised that any claims as to proffems he perceives with
California’s lethal injection procedure are based solely upon hi§ own information and

belief. The appellant. provides neither empirical evidence nor afly scientific study that -
would support his claims. ' '

Per Steven S. Lubiner, the appellant’s attorney, the appellant - §ill not be selecting a
method of execution. Should the appellant not select a method execution within ten
(10) days after service of an execution warrant, California law proylides that the}penalty of
death shall be imposed by lethal injection (see Penal Code Section B604 (b).

to the prodedures set




BEARDSLEE, C-82702
CASE NO. 04-2953
PAGE 3

Based on the submitted documentation from the appellant, as
interview, and a thorough review of the appellant's appeal issu
findings are the appellant's issues have been appropriately addreg
to. This reviewer finding is the appellant’s contentions are withou

DECISION: The appeal is denied.

The appellant is advised that this issue may be submitted for a Dir
if desired.

o A Bz

. BROWN, WARDEN
1a State Prison, San Quentin

conducted
riewer, the
responded

well as the
s by this rey
bed and duly

ctor’s Level of Review




- as another drug designed to stop his heart "seared through his body,"

Posted on Fri, Aug. 13, 2004

| Suit filed against Kentucky's method of lethal injection

By Bill Estep
HERALD-LEADER STAFF WRITER

jection is flawed, in part
buld be declared
a law_suit.

FRANKFORT — Kentucky's method of executing prisoners by lethal §
“because it will probably cause horrific pain to the condemned, and it s
unconstitutional, the state Department of Public Advocacy is arguing i

jl

DPA attorneys filed the lawsuit this week on behalf of Thomas Clyde =|
killing a young Lexington couple and wounding their son; and Ralph Bj

shot and killed two police officers. :

owling, convicted of
¢ of Powell County, who ‘

The suit in Fraoklin Circuit Court seeks court orders barring the state
- method of lethal injection on the two.

fom using its current

The state adopted lethal injection in 1998 in order to phase out use of the electric chair.

Louisville in May 1999
out because he didn't

It has used chemical injection only once, executing Eddie Lee Harper o
after he dropped his appeals and asked to have his death sentence carrid
want to spend more years in prison.

t

The lawsuit argues Harper's execution showed the potential for problents with the state's current

method of injecting three chemicals.

An autopsy showed the level of an anesthetic in Harper's bloodstream
was a probability of at least 67 percent he was conscious and suffered

ras low, meaning there
rror and tremendous pain
e lawsuit said.

Attorneys for Bdw}ling and Baze filed the suit now because the two areljpear the end Of their court
_appeals. ‘ : o

The U.S. Supreme Court will probably decide by early October whethef to review Bowling's case,
according to the suit. If the high court denies review, that would end B{ wling's court appeals
process, and Gov. Emie Fletcher could schedule his execution before th end of the year. .

ion in Kentugky. The ' g&
tric ¢ stitutionally druel because 6 6\
of the potential for excruciating pain and other problems, including "ocqjasi

parts.® '




The challenge to electrocution was necessary because when legislatorg approved

use of

1

injection, they said inmates sentenced to death earlier —- including Bazg and Bow]j:E -- could
choose either the chair or injection.
There are 33 men and one woman under death sentences in Kentucky

- ‘The state has not responded to the lawsuit. Attorney General Greg Stjmbo said through
spokeswoman Vicki Glass that courts have upheld the legality of bo ‘ he electric chair and lethal
injection and that he was confident the court in Kentucky would as wjll.
Jonathan Rees, commissioner of the state Department of Corrections, [faid he could|not comment

- because of the pending litigation, said Lisa Lamb, spokeswoman for tie

The defendants in the lawsuit are Rees; Glenn Haeberlin, warden at thy

‘ Kentucky S
Penitentiary, where executions are carried out; and unknown executiof

€TS.

Part of the challenge by Bowling and Baze is based on the chemicals
lethal injection and the way they are administered.

The procedure used on Harper is still in place. It involves first injectin
with two grams of sodium pentothal, also called thiopental, a short-a.
- render the person unconscious.

g the condem
g barbiturat

- Then comes saline to clear the injection tubes; pancurium bromide, als
suit said paralyzes muscles but does not affect awareness; saline again
- chloride, a chemical to stop the heart. The process is automated once

D

called pavul
and finally pq
€ executiong

id succession

)

The process violates state law because the chemicals are injected in ra
"continuous administration" as the law calls for, the suit said.

L

department.

late
entucky plans to use in a

ned person
le designed to

on, which the
vtassium
1 starts it.

,notina

"That is important because the thiopental wears off quickly, and also bega
is a low dose. That is complicated by the use of pavulon, admirlistered
condemned person doesn't thrash about, and potassium chloride, whic
painful burning sensation, the lawsuit said.

se 2 gram:
o make sure

Taken together, Kentucky's method of lethal _injectibn is likely to leavejan inmate
much of the execution, in agony from the feeling of suffocation and se

to move or cry out, the lawsuit said. '

That is probably what happened in Harpef’s case, because either the firj
enough reached his bloodstream, the lawsuit said.

The chemicals also can spark a reaction that would cause the condemnl}
death on vomit. That is a particular concern with Baze, because he has|p
suit said. ‘

conscious

errd yet unable

d man to sile

5 of the drug
the

causes an eT.remeljr

i .
during

off or not

A
ntly choke to | 667/

stomach condition, the

| \f_,\,\




FﬁOM: TALK Magazine [Oc_ = 2001, page 86-856] 3

‘DEAD MAN WALKING
BY: Bruce Shapiro

Federal Authorities insist that Timothy McVeigh HMied a d

But a respected Neuroscientist believes McVeigh
tortured behind a c¢hemical veil.

Is it possible Timothy McVeigh was fully alert a
POTASSIUM CHLORIDE shot through his leg and stopp

witnesses saw well up in nis left eye suggests that| he might

conscious as Lethal Drugs Burned his veins, took hi

heart. There are lots of people who hope sc. But fark Heart

them. ~~ "It gave me the creeps," Heath, ar

Neuroscientist at Columibia Presbyterian Medical Cenfler in Ne

the tear. "It is a classic sign of an anesthetiz
Heath found it disturbing to think that tne F
terture McVeigh and other citizens it puts to death

in fact LETHAL INJECTION nas become the EXECUTION METHOD of

may hav

tgnified death.
2 been slowly

utterly sentient when

his ne

breath

art? The tear
have been very
and seized his
N is not one of

Anestnésiologist and

¥ York, says of

patient being awake."
aral Government would

choice. in moat

Jurisdictions precisely because it seems to induce a hore dignified
dispatch than either the Electric Chair or Gas Chhmber . Ehe idea is to
“Show respect and dignity for everyone - involved," ||lsays Federal Bureau of
fPrisons spokesman Dan Dunne. Toward this efd a seqative, SODIUM

THICPENTAL, or PENTOTHAL, is pumped into the condemned priisoner's blood
CURONTIUM| BROMIDE cthen

scream, rendering nim oOr her unconacious. PA

paralyzes the muscles. Finally POTASSIUM cCHLORlIDE

Through the final steps the dying prisoner is suppo

Prompted by réports of McVeigh's tear, however., He

stopgs the heart.

d to stay unconscious.

th cast

@ clinical eye

on this “Sequence of Execution Drugs". He did not like wha{ he saw. For

“Sodium Thiopental,™
and we use it all the
or error, and a lot of
nts waking up during

cne thing he was puzzled by the choice of gedative
Says Heath, "is an ultra-short-acting barbicurate,
Time in the operating room. There's a lot of room

room for somecne to wake up. Instants of pati
surgery are well documented, he points ouc.

Hut what really disturbed Heath was the use of the sfpcond drug, PANCURONIUM

BRCMIDE. it i3 not, Heath realized, strictly neces
Instead it paralyzes the condemned inmate So tna
preaceful and relaxed no matter what he is experien

iawaken midexecution and find himself "“In incredibl
‘is injected, and even worse, fully aware of suffoc

with fluid, ~~ and yet witnesses would get no indica
this was taking place. To Heath this means just one

ary for
cughly

the execution.
"That he iocks

ing." An inmate coulé
pain as| the POTASSIUM.

-ion as

his lungs fill

ion that| anything like

thing:

PANCURONIUM is

administered priwarily "So witnesses do not needy| to lookl at something

unpleasant.® The drug is "A chemical veil," says

'leather mask cthey use to put over the faces of

chair, except it masks what is happening to the whol
See that it is there." .

Heatn -- wvho previcusly had been. in his words,

deatn penalty -- began calling Federal Prison offici

- Wwhat scientists call the *Protocol for Execution
alarmed nim as much as the druys themseives: the

.Injection”, he was told, are a closely guarded se

confirmed vy Bureau of Prisons spokesman Dunne. W

avaiiable,"” Dunne says. Thne Bureau of Prisons wil
paye 1

@ath.
eople i
body.

Ambival

ls to le

rugs“.
Guideli
ret, &

“It's like tne
n tne electric
And you can't

ent"” about the
rn more about
His findings
nes for Letnal
‘tartling fact

really |don't make it

not s

a how much of -




- €ach drug is used or W

" from and Aneschesioloyist.

. —Ether the injection is adl|l aistered
directly by HUMAN EXECUTIONERS. "We just don't prd

“The secrecy,* Dunne claims, *ig hecessary to |protect ¢
everyone involved," -~ aven though the effact is to
Assesament of the Federal Government's Execution Hethods a

PANCURONIUM can obscure a dying inmate's agony.

“ne advent of itself a

a little frau

Lethal Injection is
politics, scant science and more than
Ronald Reagjan, then Governor of California, speculp
Oor Trangquilizer® mignt make Capital Punishment ind
judges and tne public. "Being a former farmer a
wnat it's like to try to eliminate an injured
Reagyan saigd. Four years later Oklanoma passed the
Bill after one Legislator received a single endo
Soon one sta
Xecution Metnod ¢

ks .
ted that|.
re palat
d horse
prse by
first L
Bement o
Lte Legislalfure aftd
Letnal Injection tneir € hoice.

was lef

the ne
|jng advi
mbly spq
T'IC agent
fouri- cal

The STICKY PROBLEM of now the process ought to wor
Wardens, who often sought help from “Veterinarians"
for doctors; Whose Hippocratic oatn prohibits gi
In 1982 a3 New Jersey Dentist in the State Assd
Specifying the combination of BARBITURATE and PARAL

the precise formulation, New Jersey and then Mis
Leuchter, who advertised himself as an engineer wiflh execut
Leuchter is also a Notorious Holocaust Revisionist| and the

raiser,
shooting him,"

pnscred

by MACHINE or
jvide thp e detail;.”

he privacy of

Mask. Objective

thoroughly as

Jtrange dtory involving
; As long ago as 1973

a "Simple Shor
ble to uneasy
I know

thal Injection
the proposai

r another made

t up to Prison

rest atand-inas

e on killing.
a law
8. To concoct
led upon Fred

ion expertiss.

subject of  a

L9959 documentary,; 'Dr. DEATH'. Leuchter tells "TALK) tharc hel constructed a
device to deliver tne drugs and that he came up withjthe formula after he'q

- examined medical studies on rabbits ana pigs, ind "Extrapolatad from
there.” After a 1991 lawsuit exposing him as a ¢ ARLATON. Leuchter left
the Execution Consulting Business, bar the -recipe|he formulated for New
Jersey and Missouri may well have been adopfed by |other states
{caiiforniaz]. ‘

The Bureau of Prisoans will LOoT. say whether it tod relies |on Leuchter'is
Teclpe, but Levchter hnimself believes the Federal Executiom Protccol is
bized on his work. Curiousiy, Leuchrer agrees (lwith part of Heath's
&ssessment: "Timotny McVeign's execution," Leuchtedf claims, “took longer
than it should have," leaving open the pPoOssibllity [fhat McVeligh was awake
during his final minutes.

‘"I McVeigh was indeed awake during his execution, it [would not be the first

“ime a Lethal Injection went awry. Indzed,

serking back and forth against his restraints in what

siolent and Ayonizing Deatn."

the only scientist to have raised ques
injection. " “It's obvious to any Anes

Heatn isn't

used for Lecthal hesiolo

some Lgthal Inj

ions8 abg

ction scenes

" can only be described as "Horrendous". Stephen MJLoy beya heaving  andg
shaking ‘and gasping during his execution in Texas ijfg 1989, 4 reaction so’
violent that one witness fainted. In Illinois in 199P, a kin in IV tubing
"slowed the flow of ‘drugs into Charles Walker, leaving him in rolonged and
'excruciating pain. In Missouri in 1995 Emmitc Fo”ler was seven minutes -
into his Lethal Injection when the chemicals abrugtly stogped working.
FPoster gasped and convulsed:™  Officials Stopped the executlion and drew
olinds, blccking witnesses' view. And in June 2000|Bert Leroy Hunter of
Missouri went into repeated and violent convulsion, his nead ang body

one witness called "&a

th]

-
- L

tne dJdruys
i3t who locks

/2
ééq \J- W,
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into it ghat it's not «...300d protccol," ne Says. || ,ut his contention that
PANCURCNIUM works to FOOL WITNESSES, REPORTERS| eand even JUDSES

. 3 - . into
believing that execution i3 peacaful, "Just lilke going| to sleap," as
'itnesses often report -~ nas never been brought before a Federal Appeals
Court. Indeed.: thouyh several State Courts nave upheld Lethal Injecrvion,

no Federai Appellats Court has ever addressaed ne Question of whetner
today's favored axecurion method constitutes CRUEY and UNUBUAL PUNISHMENT.

‘McVeligh's lawyers might have Taised the issue hadltne Oklahoma City Beonmbaer
avandoned nis appeals.) ;

“icVeigh's, the first Federal Execution in 38 years szgnalsga new gseason of
OZATH and CONTROVERSY. At a time waen public suppdirt for tHe Death ¥enalty
han eroded (polls snow Support for Capital Punisfment has dropped 15% in
the past seven years), Heath's juestions could spa reneved debate. Heatn

nas filled a Freedcw of Information Ac:t reguest wi the Buveau of Prisons,
noping for more details about the Federal Govecnmdnt's Lethal Injections.
He 18 not interested, he Says: in Jesiyning a bett mousetvap. Rather, hHe
wWants: to show what he nas come to 8ee as ‘Insjidi saness' n an Execution

System that claims to be humane but that disyuises a dying| inmate's agony
Lror witnesses and the public. The Juestion of whelther Lethal Injection is
Cruel and Unusaal Punignment "PROHIBIIED' by th Eighth| Amendmen: and
whether it gives rise to ‘Indescribably Agonizi Yy Deatn! or 'Torture’

"prohibited under ‘'International Treaties and Convaptions' is of more than

cassing interest to the 19 inmates currently on Federal Death Row. When
the lissue i3 raised in Federal! Court, which it fo doubt will be. Heath
predicts that tne CHEMICAL VEIL drawn over executfon by PANCURONIUM will
pProve cwatral: Judges, [this scientist is convianded]l, “Have not realized

how the Very Process of Execution Can Cover Up tne HBvidence £ Cruelcy.*®

hote: This is a copy of scmeone elge's COopy ©f thig article

™




(ctober 22, 2003
‘Dead is Dead

‘There is No Civilizing the
Death Penalty

By CHRISTOPHER BRAUCHLI

"Hanging was the worst use a man could be fut to.”

Sir Henry Wotton, -

The Disparity Between Buckingham and Esse
The-death penalty has once again made news. Octpber 10 the

European Union marked the first World Day Against|the Death| Penalty
by calling for the worldwide abolition of the death pgnalty. The United
States is in the company of, among others, Iran anq Nigeria in using
the death penalty to modify people's behavior. It is of course,l more
- civilized in its use than Nigeria so some may dislikeflumping the two
together. On the other hand, dead is dead.

The difference between the two countries was highiighted by Nigeria's
Amina Lawal, a single mother sentenced to death for having had a
baby out of wedlock. She was to be executed in a faf less humane
method than that employed in places such as Tennelsee. She was to
be buried up to her neck in sand and pelited with st es until dead.
(Nigeria's highest court overturned her sentence no because% was
inhumane but because she had not been observed when concelving
the child and was not given adequate time to under tand the charges
against her.) S : | '

Although stoning is not favored in the United States)| a report in the

New York Times on October 1 discloses that contrany| te popular bellef,
people who are executed by lethal injection are not gs happy as the
drugs they are given cause them to appear. ' é(L

b6t
.\/,\9




Lethal injection was introduced because death by ¢
considered unpleasant and resulted in occasional

being executed. The most notable case occurred in
recipient of the gas made obscene gestures at the
dying, thus spoiling the event for the onlookers. S '
Arizona switched to lethal injection. What we learnd
that lethal injection is not as pleasant as all but thok
acquaintance with it, thought.

AsSsSing was
isbehavion by those
Arizona when the
nlookers while

ortly thereafter

d on October 7 is

e having first hand

People who have watched someone being killed by fethal injection

have observed that those being sent on their way appear as tranquil

as those in a hospital room whose lives are being pfeserved by the
most modern techniques known to civilized people. hat is in part
because one part of the cocktail that is administerefi to the soon to be
departed is the chemical, pancuronium bromide, knpwn by the trade
name, Pavulon. !

brain or ngrves.
an they let
s happening is no

Pavulon paralyzes the skeletal muscles but not.the
Thus, people receiving it cannot move or speak nor
onlookers know that contrary to appearances, what
fun at all. A Tennessee judge, Ellen Hobbs Lyle, co menting n the
use of the drug in an appeal brought by someone’o death row in that
state, said Pavulon has no "legitimate purposes." W iting about the
~drug’s use she said: "The subject gives all the app.e rances of g serene
expiration when actually the subject is feeling and : rceiving the
excruciatingly painful ordeal of death by lethal inj_ ion. The Pavulon
gives a faise impression of serenity to viewers, ma

dng punishment by
death more palatable and acceptable to society.” ‘

Sherwin B. Nuland, a professor in the Yale medicai ¢ hool when told of
use of the drug expressed surprise. He said: "It strilles me that it
makes no sense to use a muscle relaxant in executi g people.
Complete muscle paralysis does not mean loss of pajn sensatign." He’
said, in effect, that there were other ways of humangly killing people.
I'm sure he's right, but there are 28 states that use fthe same docktail
in the execution chamber as Tennessee. The first d g administered is
sodium thiopental, used to induce anesthesla for a short period. It is
followed by pancuronium bromide which paralyzes the patient and
finally potassium chloride which stops the heart andjlis said to tause
excruciating pain if the victim is conscious. ‘

It would be easy to simply condemn Tennessee fdr_ heing a state that
. Tennessee has g7’ &

Lo\
-6

lacks respect for human life. That would be a mistak]

a law that is known as the "Nonlivestock Animal Humane Death Act."




Nonlivestock is defined to include pets, captured wijdlife, exotic and
domesticated animals, rabbits, chicks, ducks and pgtbellied pigs.
Tennessee law says: "A nonlivestock animal may b tranquilized with
an approved and humane substance before euthangsia is performed.”
The law then provides that "any substance which agts as a i
neuromuscular blocking agent, or any chamber whith causes a change
in body oxygen may not be used on any nonlivestogk animal for the
purpose of euthanasia.

The unfortunate things, as far as those facing the ekecutioner!s needle
in Tennessee is concerned, is that humans are exclijded from he
definition of "nonlivestock animals." Thus, the requfrement fo
humane execution that is imposed on those killing gnimals, is not
imposed on those killing humans. Tennessee is not [alone in b ing
more concerned about kind executions of nonlivestdck animals than

humans.

- The American Veterinary Medical Association has colne out against
using the product when euthanizing animals when if|is used alone or in
combination with sodium pentobarbital. According t$ a 2000 r port
from the Association, "the aniral may perceive paif| and distress after

_ it is immobilized." That might almost be enough to onvince s me

people that what's good for the potbeliied pig shoulq be good

human. On the other hand the potbellied pig is killefl for what rt ss
rather than what it did. That probably explams the mhore humane
treatment,

Christopher Brauchli is a Boulder, -Colorado lawyef. His colu
appears weekly in the Daily Camera. He can be redched at:
brauchli.56@post. hgrvard edu
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Wakefulness durmg

! s Panel suggmom may

. lead to accreditation rules,

“on which federal money
‘and prestige could hinge
By Lmdsey Tanner

ASSDCIATED FRESS
CHICAGO — A medical ac-

" creditation group last week urged
" hospitals nationwide to take steps

to prevent “anesthesia awareness”
— instances in which patients

wake up during surgery and

- sometimes feel excruciating pain
" without being able to cry out.

. patients wake up dur!hg
anesthesla ekch year and abowr

An estimated 2C,000 to 40,000
raval

one-quarter of them report feel-

. ing pain, the Joint Comitiission on
. Agcreditation of Healtheare Or-

tions said ia an alert sefit
the 4,579 hospltals it monitors

. nationwide,

The sensation is described by

someasbanghke “entombed in

a corpse.”
“Some patients desctibe these

. occurrences as their ‘worst hos-

" pital experience,’ atid some de-

' termine to never again undergo
© surgery,” JCAHO said.

DrDennIsO'Learythecom

. mission’s president, sai¢ patients

whoe might wake up during an op-

" eration should be warned, sst sit

T e——t s et b il 2

sajd pauents who

‘munity” and help prevent other
. cases, she said.

- itation

B e L B L it

'mmmﬂs
be mondtored and agked about | 4
ary awareness during surg, He

~

€. cl anapology' '_ ung ope
shouid emvd " pd

if needed.
« “When & patieat §ays. 'I was
wakedwmg sumﬁmu don't
laugh and blow them off" —
which sometimes is the response,
O'Leary said.

- Carol Weihrer, who runs a pa-
tient advocacy group called the
Anesthesia Awureness Campaign,
said none of those actions were
taken befare of sfter a 1998 op-
ergtion in whicl her diseased right
eypliall was ¢ally removed.

T felt the ing and tugging
and the pressure of the cutting
while the surgeon was
the resident to cut deeper and pull
harder,” said Weihrer, 53, of Re-

ston, Va.

Weihrer said she is delighted
with JCAHO's alert.

“I'm hoping that the impact
will be that this will come
to & head in the professional com-

. dmgﬂhh
general an thaia.
ftenmunabl toale:tthum

peons

Using sho er-acting iera-
€nous : ragher than inhaled
pnesthesia can (iead to patients’
aining consciolsness on the op-
erating table. Sp can decreasing
he drug dose| too sopts ufter

burgery to get ps deqtsujlméout

s f the oxmﬁ.

JCAHO's recommendations’
could eventually become accred-
requirements, said.
That would mean th(:tlﬁaw itals
that fail to act couild ﬁskﬁﬂ
wcrodltaﬂon, along with
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UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFQRNIA

filed 1/7/05 *

»

SAN JOSE DIVISION
Donald J. BEARDSLEE, Case Number () 04 5381 JF
Plaintiff, DEATH-PENALTY CASE
v. ORDER D G MOTIONS FOR
TEMPORAR TRAINING
Jeanne S. WOODFORD, Director of the California { ORDER AND FRELIMINARY
Department of Corrections; Jill L. Brown, Warden | INJUNCTION FOR EXPEDITED
of San Quentin State Prison; and Does 1-50, DISCOVERY
Defendants.
[Docket Nos. 2(|& 8]
Plaintiff Donald J. Beardslee moves for a temporary réstraining rder or preliminary
injunction and for expedited discovery. Defendants Jeanne S. Woodfold, Director of the

California Depaxﬁnent of Corrections, and Jill L. Brown, Warden of Sgh Quentin State Prison,

oppose the motions. The Court has read the moving and responding
the oral arguments of counsel presented on Thursday, January 6, 2005.
below, the motions will be dc._enied
L BACKGROUND
Plaintiff has been sentenced to death. He is scheduled to be exq

and has ¢

tuted by letha

just after midnight on Wednesday, January 19, 2005. On Monday, D
filed the present action pursuant to 42 U.S.C. § 1983 (2004). Plaintiff

Case No. C 04 5381 JF

ORDER DENYING MOTIONS FOR TEMPORARY RESTRAINING ORDER AND P
AND FOR EXPEDITED DISCOVERY

4l (DPSAGOK)

mber 20, 200

onsidered

For the reasmrs set forth

| injection
4, Plaintiff

ks injunctive relief to

LAMIN. ARY INJUNCTION
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prevent Defendants from executing him pursuant to California’s lethallinjection protopcol,

he Eighth Amendment’s

prohibition of cruel and unusual punishment as well as his First Amenment right to|freedom of
speech.

II. LEGAL STANDARD

As a general rule, a party seeking a preliminary injunction musf|show either (1) a

likelihood of success on the merits and the possibility of irreparable injjury or (2) the gxistence of

serious questions going to the merits and the balance of hardships tipp

See Roe v. Anderson, 134 F.3d 1400, 1401-02 (9th Cir. 1998);

Int’L Inc., 725 F.2d 521, 523 (9th Cir. 1984). These formulations Tepr

ng in the movant’s favor.
| v. Formula
isent two points on a

sliding scale in which the required degree of irreparable harm increased as the probability of

|l success decreases. See Roe, 134 F.3d at 1402,
In the death penalty context,

before granting a stay [of execution], a district court m: pt consider
not only the likelihood of success on the merits and the gelative
harm to the parties, but also the extent to which the inmipte has
delayed unnecessarily in bringing the claim. Given the [Btate’s
significant interest in enforcing its criminal judgments, fhere is a
strong equitable presumption against the grant of a stay here a
claim could have been brought at such a time as to allo
consideration of the merits without requiring entry of a Jtay.

Nelson v, Campbell, 541 U.S. 637, 124 S. Ct. 2117, 2126 (2004) (citathons omitted).

III. DISCUSSION

w, Kevin Coaper, faced

" Less than one year ago, another resident of California’s death

| imminent execution. Cooper filed an action in this Court in which he ghallenged the [same lethal

injection protocol that is at issuc in the present casc. This Court declingd to stay the execution.

| The Court found that Cooper had delayed unduly in asserting his claim and that he Td done no
| ors were made in the

course of his execution. Cooper v, Rimmer, No. C 04 436 JF, 2004 W] 231325 (N.D. Cal. Feb.

F gp‘v
| Cas co044 2 : Q)(}\

E ORDER DENYING MQTIONS FOR TEMPORARY RESTRAINING ORDER AND PARELIMINARY INSJUNCTION
t AND FOR EXPEDITED DISCOVERY
1 orsacok)

: more than raise the possibility that he might suffer unnecessary pain if
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 . must make a showing of serious questions going to the merits that is syfficient to ovTvome that

¥ rsacox)

6, 2004) (Fogel, J.). The United States Court of Appeals for the Ninth|Circuit aﬂimwed for the

same reasons. Cooper, 379 F.3d 1029 (2004).! I
Now binding precedent, the Ninth Circuit’s opinion in Cooper fhecessarily is the point of

departure for this Court’s analysis of Plaintiff’s claims. Accordingly, the Court considers
whether and to what extent Plaintiff’s case is distinguishable from Codiper.
A. Undue Delay
While Cooper filed his action a mere eight days before he was flue to be exequted,

unlike Cooper, Plaintiff exhausted his administrative remedies before

Plaintiff filed the present action thirty days before his scheduled exec I jon date. In addition,
|; ling suit. Thk Court

recognizes that the timing of PlaintifPs filing permits a somewhat mott orderly judi$131 process
than was possible in Cooper. Nonetheless, Plaintiff’s commencement|pf this action so close to

his execution date presents the same basic problem presented in Coopdir, which is that litigation

through trial is impossible unless the Court agrees to stay the pending gxecution. The record

—

reflects that with one exception noted below virtually all of the evidenge that Plainti proffers
here became available while a stay of execution was in place so that Plhintiff could pursue his
federal habeas corpus petition, long before December 20, 2004. As ndfed above, “there is a
strong equitable presumption against the grant of a stay where a claim [pould have be an‘brought at

such a time as to allow consideration of the merits without requiring ef}iry of a stay.” Nelson,
{ 124 S. Ct. at2126. Like Cooper, Plaintiff waited until the State sched led his execution date
before filing suit. Thus, although Plaintiff has been somewhat more difigent than Ca oper, he still

l strong presumption.?

‘ 'In a separate habeas corpus proceeding originally brought in the So pthern District of California,
| an en banc panel of the Ninth Circuit granted a stay of execution to permit li- oper to pursue his claim
| that he is innocent of the crimes of which he was convicted and for which hdlwas sentenced|to death.
i Cooper v. Woodford, 358 F.3d 1117 (9th Cir. 2004) (en banc). This Court sgbsequently di
| Cooper’s challenge to the lethal injection protocol without prejudice in lightipf Cooper’s failure to
{ exhaust his administrative remedies. Cooper v. Woodford, No. C 04 436 JF[IN.D. Cal. Oct|12, 2004).
I‘ *Plaintiff filed his federal habeas petition in 1992, when California first adopted 1 injection
| as a method of execution. His petition contained a claim challenging lethal b jection as cruel and unusual
| punishment. Defendants argue that the Court should not permit Plaintiff to litigate this iseTue after @Q*
|
t

3
| b 1H
| Case No. C 04 436 JF
| ORDER DENYING MOTIONS FOR TEMPORARY RESTRAINING ORDER AND I
| AND FOR EXPEDITED DISCOVERY

7

RELIMINARY TUUNCTION




1 B. Merits |

As a general matter, Plaintiff’s arguments and evidence are subsfantially the silne as

2

3 § Cooper’s. The differences are discussed below.”

4 Sodium pentothal is an anesthetic barbiturate sedative that also # known as thiopental
5 | sodium. H is the first drug of three that arc administered under Californja’s lethal injection

nonscious prior to the

plytic neuromuscular

8 §§ blocking agent, and potassium chloride, which induces cardiac arrest. Tlhe protocot calls for the

9 | administration of five grams of sodium pentothal, which the paiﬁes | is a lethal dose if

6 §§ protocol. Sodium pentothal is used to render the condemned inmate

7 {| administration of pancuronium bromide (also known as Pavulon), a pa

10 } administered properly. Like Cooper, Plaintiff argues that it is possible that the sodium pentothal

11 {j may not be administered properly, in which event he will experience exgruciating pain as the
12 § other two drugs are administered.

i3 In Cooper, the Ninth Circuit noted that Dr. Mark Dershwitz, a bpard-certified

14 §{ anesthesiologist on the faculty of the University of Massachusetts, had grovided evidence to this
15 § Court that “over 99.999999999999% of the population would be unco :I: ious within gixty

16 || seconds from the start of administration of this dosage of thiopental sogium” and that “this dose

|
18 §! Therefore . . . virtually every person given five grams of thiopental sodjjim will have

17 § will cause virtually all persons o stop breathing within a minute of drujf administration.
Lopped

19 {{ breathing prior to” the administration of pancuronium bromide. 379 Fpd at 1032. In the present

20

21 { having been unsuccessful in pursuing it on habeas. However, Plaintiff was aj parmﬂy unable to develop
~ §§ the claim adequately because much of the evidence he proffers was unavailal fe when his cl were
22 8 brought before the district court. Additionally, by the present action Plaintiff}is challenging lethal

| injection as applied under the protocol adopted by the California Departmentof Corrections, while his
23 | habeas claim addressed the facial constitutionality of the State’s lethal injectjpn statute. Hls current
i claims thus are not identical to those asserted in his habeas petition. See Reil v. Johnson, 105 Fed.

24 | Appx. 500, 503 (4th Cir. 2004).
25 | 1 ’There is one difference between Cooper and the present case that i 1s mmaterial for purposes of
| resolving the issue before the Court but nonetheless should be noted. In Cogper, the Ninth Circuit cited

26 the statutes authorizing lethal injection in thirty-seven states. 379 F.3d at 10} I n.3. Since Cooper was
| decided, the statutes generally authorizing the death penalty in New York angl Kansas have been held
27 || unconstitutional for procedural reasons by those states’ highest courts. People v. LaValle, 817 N.E.2d

| 341(N.Y. 2004); State v. Marsh, No. 81,135, 2004 WL 2921994 (Kan, Dec. §7, 2004). s
4

| Case No. C 04 436 JF Ljﬂ)

| ORDER DENYING MOTIONS FOR TEMPORARY RESTRAINING ORDER AND HRELIMINARY INJUNCTION
| AND FOR EXPEDITED DISCOVERY
B (DPSAGOK)
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14
15
16
17
18 |
19 §
20|
21 |

28

| injected with sodium pentothal. Reid v, Johnson, 333 F. Supp. 2d 54 ‘ 546-48 (E.D. Va.)

i pentothal is administered), stay of execution denied, 125 8. Tt. Z5 (20¢4).}

| review.” Campbell v. Wood, 18 F.3d 662, 667 (9th Cir. 1994).

existence of any possibility of an error that would result in his being cf

| action, Plaintiff’s expert, Dr. Mark Heath, expresses concern that the lgvels of sodiux‘h pentothal
| found in post-mortem blood toxicology reports of executed inmates o -l ained since the Cooper
| decision indicate that in some cases the sodium pentothal may have wejrn off prior to the

; administration of pancuronium bromide. However, these reports as subh are insufficient to

demonstrate any reasonable possibility that Plaintiff will be conscious gt any point afier he is

0 grams of sodium

Like Cooper, Plaintiff’s challenge assumes that there is a risk tRat errors will be made in

i the course of his execution. However, the Ninth Circuit has held that t}he‘rﬁ of accident

cannot and need not be eliminated from the execution process in orderlto survive constitutional

Unlike Codper, Plaintiff also asserts a First Amendment violatibn, argulng thit the use of

pancuronium bromide during the execution will make it impossible fof lrim to cry O\I if he is not
f

unconscious and therefore experiences pain and suffering as a result offthe injection ;
pancuronium bromide and potassium chloride. Plaintiff makes the noyel argument : at the

! scidus yet unable to
communicate under such circumstances is sufficient to establish a Fir: | Amendment violation.
As noted above, even with protocols under which only two g ulm s of sodium pcntothal«as

opposed to the five grams used in California—are to be administered, fhe likelihood of such an

error occurring “is so remote as to be nonexistent.” Reid, 333 F. Suppl| 2d at 551. Moreover,

| Plaintiff's First Amendment claim cannot be so easily separated from Jis Eighth Amjbndment
claimé. Wﬁile Plaintiff plainly has a constitutional right to an executign that does n: | result in
“unnecessary and wanton infliction of pain,” Estelle v, Gamble, 429 US. 97, 103 (1976) (internal
| quotation marks and citations omitted), there is no authority for the prifposition that he has a

*Notably, “[P]laintiff’s expert, Dr. Heath, has conceded [in Reid] thijt with respect to the

| pharmacokinetics and pharmacodynamics of sodium thiopental, he defers to|Dr. Dershwitz’s expertise.”
i 333 F. Supp. 2d at 547 n.7. : (l :
| ; ERu

§ Case No. C 04 436 JF _
i ORDER DENYING MOTIONS FOR TEMPORARY RESTRAINING ORDER AND HRELIMINARY INSJUNCTION
§ AND FOR EXPEDITED DISCOVERY -
- B ADPSAGOK)




o
1§ constitutional right to an execution free from any possibility of error. Hut differently, in the
® 2 | context of an execution, a right to speak in essence is a right to claim tifat one’s Eighth ]
3 ‘ Amendment rights are being violated, and the risk of an accident is insyifficient to constitute an
4 §§ Eighth Amendment violation. Campbell, 18 F3d. at 667.°
° 5 Thus, despite his additional lgal theory and recently-obtained duidence, Plaintif, like
6v Cooper, has done no more than raise a concern that errors may be madd| during his execution that | J
7 could expose him to a risk of unnecessary pain. Based upon the presen} record, a finding that
8 | ' there is a reasonable possibility that such errors will occur would not b supported by the
¢ 9 | ‘ evidence. Plaintiff’s action thus is materially indistinguishable from er. Like Cooper,
10.\ % Plaintiff has failed to demonstrate serious questions going o the meritg it follows that he has not J
11 f overcome the “strong equitable presumption against the grant of a stay)[” Nelson, 124|S. Ct. at
® 12 - 2126, and is not entitled to injunctive relief.
147
° 13 1V. DISPOSITION
16 -' As this Couri noted in Cooper, 2008 WL 231325, at *4, any cage involving ihe death
17 _ ?@‘ﬂaﬁy inevitably raises serious moral, ethicsl, and legal questions abx - t whick people of good
® 18 wilt oont;mxeted:sagtee. The present case, however, concermns the dis | ete question of whather
' 39- ' thﬂﬁ‘hasm&e fepal mdarﬁfmenjvﬁﬁngfhﬁfmnia’s fethal injiction protoce! for
20 ‘ mm Bevause fhe Coust finds and concludes that Plaintiff has n l it et this stagdard and has
21 delayed unduly in asserting his claims, and good cause therchor sppearihe 1T IS
i 22 § ORDERED:
23' {1)  Plaintiff’s motion for a tempoTary restraining order or pfeliminury injanction is
24§ DENIED;
® 25 N
21 5To the extent that Plaintiff's First Amendment claim also involves { nghtofﬂr. blic to
| witness the actnal conditions and circumstances of his execution, including 2 | hy pain and suffering that he
27 { might endure, that claim is substantially indistinguishable from argumens mjbde by Cooper. 2004 Wi
" - ' 231325, at *2. . Eﬂ
..-GuaNo .GO4436JF C’/)g s
{ ORDER DENYING MoﬂONs mn‘mmromm RESTRAINING ORDER AND BRELIMINARY INJUNCTION
§ AND FOR EXPEDITED DISCOVERY
| §(DESAGOR)
o




(2)  Plaintiff's motion for expedited discovery is DEN]ED

t DATED: January 7, 2005 Islelectronic si

moot. |
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JEREMY FOGE.
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Page2 | page 4
1 APPEARANCES: 1 consider and it's 3so the type of about
2 Forthe Defendants:  Office of the Attorney 2 _whlchtheresag deal of public interest and
3 Gen?)al:l.ER.GILEITE, 3 public feeling. I |
o 4 But the lafyers certainly know and I
4 RONALD S. MATTHIAS, 5  think the Court ngeds to emphasize that courts of
DAG 6 flaw focus on ""J . There js and will
5 &mmkm 7  continue to be a yp robust about the
. 8 death penaity, abjput forms of n,
8 A 9 specifically a debdte about Mr. Cdoper's guilt or
7 10 innocence.
8 1 But the issye before this Court and the
9 12 only issue before fhis Court is :
u 13 Mr. Cooper has pfpsented a constitutionsl
12 14 challenge that hafl enough ptivevahdity
13 15 that it would justily enjoining a pending
14 16 execution that hag been ordered by the state
15 17 oourts and has bgen upheld at level of
ig 18 federal review.
18 19 Counsel, wiat I would Ilkebodols
19 20 simply ask each gde to make whatever comments it
20 21 wishes to make i roughlylSm es or so. 1
2 22 have read your "I;“ ibts very
22§ 23 carefully. You doft need to repest anything
24 24 that's in there, byt if you feel certzin points
P 25 require emphasis{this would be your opportunity
L
Page3 Page 5
1 San Jose, California February 5, 2004 1 todothat.
2 PROCEEDINGS 2 I probab wulllnterrupt to ask
3 THE COURT: At this time the Court will 3 questionsand 1 i; that because it helps me
4 take up the matter of Cooper versus Rimmer. And| 4 understand bettgr what you're saying and what
5 would counsel state their appearances for the 15 vyour points are.
6 record, please. 6 1 know thy ly of the
7 MR. ALEXANDER: Good afternoon, Your 7 essence here reflardless of the outcome of
8 Honor. 8 this hearing is.
9 David Alexander of Orrick, Herrington & 9 is going to wa
10 Sutdiffe on behalf of the Plaintiff Kevin 10 Grcuit. That's g
11 Cooper. 11 short order. So
12 "~ MS. WILKENS: Good aftermoon, Your 12 delay in any
13 Honor. 13 don'tdo it this
14 Holty Wilkens, Deputy Attomey General. 14 tomorrow
15 Appearing with me today is Senior Assistant 15 So wi
16 Attormey General Dane Gillette, Supervising 16 hear from Plaint
17 Deputy Attorney General Ronald Matthias. 17 State,
18 THE COURT: Thank you. : 18 May 1
19 Counsel, thank you for your briefs. 19 MR.
20 They were extraordinarily helpful and dearandI |20 THECOU
21 think have given the Court a great deal of help 21 Mr. Alo@
22 indealing with this very difficult case. 22 MR. A
23 Obviously a case of this kind when we 23 and thank you
24 have an imminent execution is about as important |24 such short noti
25 and serious a matter as a federal court will ever |25 There a
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Page 6
injunctive relief that are so well established
that nelther party even addressed them, but I was
ancouraged to hear Your Honor's opening comments
because we believe that is precisely what Your
Honor's responsibliity is, ta apply the law, to
ignore the emotion that may exist.

The purpose of injunctive relief,
whether It is 2 temporary restraining order or a
preliminary Injunction, is to maintain the status
quo, don't change, leave things where they are.
The crudial question is whether preservation of
the status quo is necessary in order to protect
the Court’s ability to render a meaningful
decision on the meyits.

If a failure to grant temporary refief
will aliow the Defendant to harm the Plaintiff in
such a way that the Court's ultimate decision in
the PlaintifP’s favor becomes mere useless dicta,
then a temporary restraining order or a
preliminary injunction should issue.

THE COURT: Well, Mr. Alexander, why
don't I start there because the State, of course,
in its opposition has raised the issue of delay.
We clearly are in a situation where no one can
quibble with what you've said, that if the Court

WO NN LEWN -
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doesn't grant some type of injunctive relief
then -- and some other court doesn't intervene,
then Mr. Cooper will be executed and this case
will have no purpose really.

But we're in that situation because this
challenge has been raised so late. You've
provided an explanation as to why at least some

- of the delay occurred, but just as a matter of

judicial administration in the matter of taking
up Issues of this magnitude, the fact Is that
Mr. Cooper was sentenced to death 13 years ago,
12 or 13 years ago, that lethal injection has
been the intended method of execution in this
case since 1996, The protocol has not changed so
far as I can tell from the record.

Tt would seem that at any time during
this -- the last eight years that this challenge
could have been raised. Now, it wasn't, but if
it had been ralsed even three months ago, the
Court could have granted expedited discovery, it
could have granted expedited hearings, it could
have done a lot of things In order to assess the
potential merit of the claim that it really can't
do in this set of drcumstances without granting
a stay of execution.
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Page 10
changed materially over the years as these
modifications have been made?

MR. ALEXANDER: We don't know because we
do not have all of San Quentin operational

procedure number 770. So we have -- we have -~
and sinoe this is 2 TRO we have obvlously not had
the opportunity afthough we've requested that
information.

So we start with October of last year.
Now, 1 have explained to the Court predsely the

WRANOWNL WN -

frankly through the [Execul Igués until

THE COURT:| Well, althoughthe court In
Gomez said it didn matterwhetheﬂtwasa 1983

Page 12}

11 droumstances of the change of counsel in this 11 to you now, Your Hpnor, is the court Is reviewing
12 case and it is true that Mr. Amidon apparently 12 whether or not thallis correct and s
13 started to look at this Issue In October of last 13 precisely what it's ¢ cert on
14 year after the Supreme Court upheld the ruling by 14 THE COURTY| 1 thought they were
15 the San Diego Superior Court of Mr. Cooper’s 15 looking at what wal whether & proper to
16 desire to have some additional testing, et 16 bring a 1983 challclig of execution
17 cetera, 17 and whether that hpd to be a subject to .
18 So I suspect that that's what prompted 18 AEDPA rather than/komething that be brought |
19 him to finally look at the Issue. 19 onglnal!ylntheci _
20 Now, let me go to the Gomez case 20 MR. A R Well,ln;!temnth
21 hecause, as we all know, Gomez is really quite a 21 Circuit notwithsta ngthe nt's citing
22 unique circumstance. It's the one that people 22 cases of other Circljits, the law is quite clear
23  will remember. The Supreme Court said to the 23 in Femo.
24 Ninth Circuit no more stays after four of them at 24 THE COURTY| Absolutely. V\(ewouldn‘tbe
25 the very last minute. And the abuse of the 25 here otherwise,
Page 11 Page 13
process there -- I'm sorty, the manipulation of 1 MR. DER: Right. That you can
the process arose precisely out of that. 2 prooceed under 1 ‘
Now, that case was in the context of a 3 THE CQl
writ of habeas corpus where the United States 4 MR. A DER: So Mr s ~
Supreme Court on Its own chose to convert a 1983 | ‘5  properly here undg 1983 and or nat these
action into a writ of habeas corpus, an issue it 6 matters could ha | been raised in @ writ
has now decided and has taken cert on. And 7 proceeding, assunjing he knew and it was ripe
that's the issue that the Supreme Court has 8 enough ta bring earlier because there
teken — or I believe it's exclusively In the 9 were — thete werd| proceedings ing. There
context of lethat injection, not the Issue before 10 were challenges eyen up until of last
this Court as to whether or not lethal injection 11 year to his innocegice and there to be

SR UNNE RN RO R R v A wN -

oonstitutes cruel and unusual punishment.
And to be more spedific we're not just
talking about whether lethal injection

constitutes cruel and usual punishment. Weare {15 too. |
talking about whether or not lethal Injection 16 MR. ALEXA : We are as is everybody
constitutes cruel and unusual punishment as itls |17 and I addressed witthWi at the very
implemented In the State of California. That's 18 beginning of the rhglfonmy;!ﬂveupherel
really the precise factual context in which it 19 may have missed ething, but we have not heard
aoours, 20 anything ’ 1

Now, there is no authority cited by the 2 So our poiny, Your Honar, I8 thatina
Defendant that in a 1983 action, which is what we |22 - 1983 action waltiryj to this point not
have here, that one can deny a Constitutional 23 constitute the abusive which was + which was ten
right of an inmate who has that Constitutional 24 years in the - in Afton Harris or certainly
right until the moment of his execution, and 25 thereisnoe tion of the

4 (Pages 10 t0 13)
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process. That was a very unique case.

THE COURT: Well, but ket me just ask
you, and 1 don't want to get too far afleld here,
and T'd actually like to talk about the merits of
your dlient’s daim a fittle bit, but & seems to
me that & could end up being a very mischievous

1t seems W me the timing is relevant at feast to
some degree and then the guestion Is weil how
relevant Is It and do you have to show
intentionat abuse or Is there a diligence

standard or what, but to say that iming is
irrelevant would suggest that anyone on Death Row
with a pending execution date would achually be
well advised to wait until the eve of execution

BOomNo s W
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to file a 1983 action. 20

MR. ALEXANDER: My point was — and I 21
think those are considerations that the Supreme 22
Court will ohviously take into account when it 23
dedides the issue and 1 don't pretend to be 24
familiar with all of those issues. So I think 25

Page 15 Page 17
you're exactly right. Those are the issues, but 1 "
let me go o the contrast here. 2

In Gomez we have ten years. 1don't 3
know what the time periad Is under a writ 4 raised in our com{plai
proceeding and, indeed, the law in Californiais | 5 individuals who w
you cannot challenge the manner of execution 6 monitoring from
under a habeas corpus. Soyouhavembrlnga 7 which, by the way
1983 action. 8 many other states

And this is probably an issue that the 9 actually right the
California ~ that the US Supreme Court will get {10 qualified. We hayge

~ to, but it Is the conditions and term of the 11 and that's Infa
sentence that are properly addressed inawritof |12 that's a basls.
habeas comus, not the manner of execution 13
because 1983 dearly Is the vehide In whichyou |14 up until the very
challenge one's Constitutional rights —~ now - 15 ready for the spey
in which you seek to protect one's Constitutional | 16 j '
" rights. 17 procedure.

Now, let me, if I might, Your Honor, in 18 So I guess
responding to this refer you to the same 19 thatis, one,
procedures and it refates specifically to a 20 to be facetious aljp
substantive issue. But on page 29 of these — of |21 hard to work arg
this - ‘ 22 and didn't get In s

THE COURT: You're talking about 770? 23  liked.

MR. ALEXANDER: No. It's not actually, 24 THE COUR
Your Honor. I can provide you a copy for 25 thatand thenl
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bit about the merits. You didn't need to be

to file a 1983 action. You didn't have
to be approved by efther a state or a federal
court for that purpose as far as I know.

1 understand that there were
oomplmﬁonswimregardmmehabeasandme
other proceedings because there was already
appohmdoounsel,bmmlsbeingacivﬂ .
complaint and not a habeas is there any technical
reason why you couldn't have represented
Mr. Cooper eardier?

MR. ALEXANDER: I don't know the answer
to that question candidly, Your Honor, but as a
very practical matter, and we are in a very
practical situation, there were and still are
counsel who were involved at the time and getting
the files and the records and examining this
matter in its whole context were not made
available to us. It's been a continuing
difficult problem.

So the first thing when we got appointed
was we were given a very short date for a
demencypeﬁﬁonandl'ujustbe,youkmw,
candid. We had to address that. We had to
address it over the holidays when the people we

WSO U L WN =
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Page 19
needed were not available.

Now, could we have gone and written up
the 1983 action and contacted the experts during
that period of time? Perhaps. 1 really don't
know whether we could have. But again I'd say
the so-called delay here is really very short
candidly compared to anything that the Court has
raised.

Now, before I go on to the substantive
areas with the Court's permission I would - and
since I expect that Your Honor will take the

matter under submission and will ssue your order | |

1 would bring to your attention, and I do this
most respectfully to a Harvard man to rely on a
Yale Law Journal article.

THE COURT: That's fine with me.

MR. ALEXANDER: And it was written by
the constitutional scholar Erwin Chemerinsky and
Evan Caminker, which talks about the lssues that
you've addressed. 1 will provide a copy to
Ms. Wilkens. I think It will be benefidial to
Your Honor,

THE COURT: Very well,

MR. ALEXANDER: I do think just to go

back, and I know It's nat Gomez, but I think that

ERMNNEEENGLhELRESvavonswnm

e batance of hardships so

one side, and

—
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Page 22
euthanasla of non-livestock animals in the State
of Califomia. You cannot use potassium chioride
and you cannot use what I always have trouble
pronouncing - _

THE COURT: Pancuronium.

MR. ALEXANDER: Pancuronium bromide or
Pavulon,

THE COURT: But aren't those the same
drugs that are used nationwide for lethal
injection?

MR. ALEXANDER: No, they are not, Your
Honor, because, for example In 19 states the

. Pavulon, the paralyzing element that simply masks

the pain that the prisoner is going through,
okay, Is not employed. New Jersey itself
specifically efiminated that usage. So there are
19 states that have eliminated &.

. THE COURT: And 18 that haven't?

MR. ALEXANDER: And 18 or 50 that have
not.

So the issue that needs to be resolved
on the merits and not In the contextof a TRO is
what are the evolving trends of decency in the
State of California, which is the test or part of -
the test as to whether or not something Is aruel

el Boovansawnek

—
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Page 23
and unusual.

And in this case these particular
procedures were adopted by the wardens. He went
and tatked to other wardens we're told. We don't
know. We haven't had any discovery on thatand _
what was sald. And he went to Texas. Maybe the
standards of decency may differ there. He didn't
go to the states, apparently any of the states
where they've eliminated these -~ certain of
these chemicals from the process.

So he's got kind of a biased result, but
more importantly there have been no determination
other than by the warden that this is an
appropriate procedure and does not offend
standards of decency in California.

With regard to the Defendant's experts'
specific reference, what is absolutely missing
from the dedlarations, It assumes that
the barbital that goes In first, the sodium
barbiturate that goes In first, okay, Is, in
fact, injected property. That is not an
assumption that can be easily made and we
demonstrated in our papers that there have been
errors In that and what results.

THE COURT: But haven't those involved

v

you have no pe nelotherthan irvvate
apoer.
[
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Page 26
just — because I don't want to take time on
issues that have not come up.

Going to the substanoe, 1 don't think
there is a serious dispute that we have
established serlous issues going to the merits
under the law In the Ninth Circuit. The
differences between our experts and those
submitbed by the Defendant, to me, pose some very
serlous guestions that need to be explored and
must be explored.

One of the most troubling is why do we
need the second step. If, as Mr. Dershwitz says,
the first stage makes the prisoner unconsclous
and perhaps enough to almost kill him or her,
then there is no medical or humane reason for the
Pawsion. The Pavulon is there for one simple
reason: Tomaskﬂ\ewudaﬁngpahﬂlatme
potassium chioride causes.

So that procedure which New Jersey and
all those other states have eliminated Is
something that is present and I submit that Your
Honor may have to dedde and should decide
whether or not that Is justifiable. And, again,
there has been no public hearing or examination
on this issue.

bvovaoaumawNne=

Page 27

And I mentioned already no one checks to
see If the inmate Is unconsdious before that
second chemical goes in. You don't know under
California’s procedure and I don't know what
provisions the State makes. If something goes
wrong what are we going to do? Are we going to
run in there and what happens?

So my simple point on that Is, yes,
there are differences between the experts. [
expect that. But if the test Is are there
serlous questions that surround this procedure,
the fact that it's not suitable for animals,
wel,ﬂm,maybewetavemhaveaddmﬁnaﬂon
as tn whether or not If it's not sultable for
animals, non-fivestock animals, if X's sulable
under standards of decency, evolving standards of
decency for human beings. And nowhere does
Mr. Dershwitz address the question of wiiy do you

chemical.

1 need that second

I have rmuch more to say as you might
imagine, but I appreciate the fair opportunity
T've been given and I'l respond if the Court
will allow me.

THE COURT: Thank you, Ithink we
stualdhearfmmmebefeman!satmlspunt
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recurring problem, as you point out and as
Mr. Alexander pointed out, there s a tension as
long as a 1983 action Is permitted In the Ninth
Circult, and It still is, and you have the
finality concerns that Congress expressed in
AEDPA. What is the standard when you have a
fast-minute 1983 action as you do here? '

At one extreme 1t was the factual
pattern that you had in Gomez where you had —
however one characterizes it you had a lot of
successive petitions as Mr. Alexander conceded,
four stays at the last minute and the Supreme
Court finally sald we've had enough, we're done.
Say that's one extreme.

What if you had a hypothetical
situation, and I'm not suggesting that we do
here, but If you had a hypothetical situation
where there was a new factual discovery a week
before the execution which implicated
Constitutional rights? Is it your posttion, is
it the State's position that one could never
bring such an action under current Ninth Circuit
law or simply that the bar is very high and it
has to be something exceptional like that?

MS. WILKENS: Well, with respect to the

WS U L WN -
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Congressional reform, it would have to go to —
whatever was newly discovered would truly have to
be newly discovered and it would have to go to
the guilt of the individual. It could not go to
the penalty phase or to the manner or method of
execution.

THE COURT: Well, I'm trying to think of
a hypothetical that won't be disrespedtful of the
interests here or trivialize the problems, but
fet's say that last week the State of California
decided to use a different drug to anesthetize an
inmate before execution and there was evidence
that that drug had some horrible side effect that
opportunity to fitigate that particular Issue.

Is it the State's view that that Issue
could not be presented or that that Is the type
of exceptional drcumstance that might '
distinguish the case from Gomez and from Calderon
and fiom AEDPA?

MS. WILKENS: I think that-would be a
very significant distinction. I don't know that
the law would permit i, but &t certainly

distinguishes it from certainly —
with respect to Calderon v. Thoimpson, are

—ET o e

=

FL




OUREBovovounswne

Page 4
paperwuork.
* THE COURT: On the 1983 case?

MS. WILKENS: Yes. And, as Your Honor
pointed out, nothing precluded any attorney from
representing Mr. Cooper at any time in bringing a
1983 action, did not require approval or
appointment by state or federal courts.

Additionally, the protocol that counsel
references as having been revised in June of
2003, that pratocol was provided to Mr. Grele by
the State in conjunction with discovery in other
capital cases. Mr. Grele is well acquainted with
the issues that are being presented to this Court
and with the discovery of the San Quentin
prabocol.

 Now, if you were to accept counsel's
argument that an annual review ks a sufficient
process to permit coming in in the eleventh hour,
we would see this in every case, and we've seen
it across the country.

Now, the protocel we know is unchanged
in any significant respect. The warden indicates
in her dedlaration on page 2 in paragraph 7 that
California carried out Rs first execution by
lethal injection on February 23rd, 1996.

WLONOAOUID WN =
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California continues to use the same
three-chemical combination.

Now, another point that counsel has
made, he represents to this Court that 19 states
no longer use Pavulon. I do not know that to be_
true and I do not believe that is accurate, but
what 1 do know Is the nine executions that have
gone forward In recent weeks induding the one
fast night, they ali use the same three-chemical
combination as California.

The only distinction Is that North
Carolina uses Pavulon as Its third chemical, not
s second. The other distinction is the other
states use considerably less anesthesia than
California. So those are the only distinctions.

Now, with respect to the change In
counsel, I disagree with the characterization of
a change in counsel. There has been a continuity
in representation for Mr. Cooper. The California
Supreme Court indulged Mr. Cooper by allowing
four additional attorneys to assodate into his
case, three from the Orrick law firm and
Mr. Mazer, a veberan post-affirmance defense
fitigator. And you wiil see that Mr. Grele who
lsasslsﬂnglsnotwenofmcord

BRENNBEENEREAbRESvavaunaswn~
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If there are any questions?

© THE COURT: ljusthadaoouple On the
litigation in the other states -

MS. WILKENS: Yes.

. THE COURT: -- are there any
dissimilarities or significant differences
between the protoools of the states that use
Pavulon and California other than the ones you've
already mentioned?

MS. WILKENS: No. I've mentioned the
sole distinction.

THE COURT: Less sodium pentothal.

MS. WILKENS: Less.

THE COURT: And in North Carolina the
sequence is different.

MS. WILKENS: Yes. North Carolina uses
the Pavulon after the potassium chloride. They
are the only state to do so.

THE COURT: And did any of the state
courts get past the injunction stage in their
review of this matter? In other words, were any

e cases litigated with full discovery?

MS. WILKENS: Yes. I believe Tennessee
and Georgia in the state courts.

THE COURT: And found that there was no

OONDU AWN -
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Bighth Amendment problem with this type of
protocol?

MS, WILKENS: That's correct.

And 1 would also note that Dr. Heath,
his opinion in Ohio emphasized the low dosage of
2 grams and was quite aritical of it and then he
comes into California and seems to have equal
difficulty with 5 grams, which is also indicative
of his lack of credibility.

THE COURT: Is there any significance in
this case in the fact that Mr. Cooper in
particular does not appear to have any physical
impairment in terms of receiving the injection in
the normal course? In other words, he doesn't
need a cut-down, hedo&sn'tneed-—

MS. WIU(ENS. Yes, Your Honor. That
certainly distinguishes him from Nelson and from
Reld and I believe that Mr. Cooper has, in fact,

conceded that no cut-down will be necessary. The

warden has undertaken to confirm with medical
personne! that it will not be necessary. He has
no impairments. His veins are in very good
condition. They've been identified, they've been
verified, and an IV will be appropriate.

THE COURT: Andlﬂﬂnkmylastquesﬁon

2
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|13 MS. WILKENS: Absolutely, anything to
14 teke that date out of place. And, Your Honor,

1 Corpus Resource Center, the California Appellate
2 Projed, these are large defense organizations
3 who are charged with ensuring the quality of the
4 advocacy or Califomia'’s condemned inmates. It
5 s no coinddence that this matter has been

6 allowed to languish until a week before this

7 exeattion. There is no confidence in the merits
8 of the arguments and the dlaims that are being
9 presented here, .

10 THE COURT: Is the State In a sense

11 suggesting that the reason this is being brought
12 s simply to buy time?

?/{Mr.Alemnderhdcatsmwe'snoproblemfor
6 the State because the State can simply do this
17 again, and that is just not appropriate.

18 The United States

19 recognized partiadarly in v. Thompson

21 sentence of this magnitude, the impact upon the
22 victims and the impact upon the courts and the
23 State all the personnel that are required to

24 camry out these sentences.

25 THE COURT: Thank you.

r— s o r =~ T Y T e T RO
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1 THE COURT: All right. If this case had 1 MS. WILKENS: Thank ‘Your Honor. :
2 been filed two years ago, would R be appropriate | 2 THECOU:AHright. . Alexander,
3 for the Court to at least order discovery and 3 anything you'd likp to rebut? |
4 have an evidentiary hearing? In other words, If | 4 MR. ALEXANDER: Yes, I would, Your
5 we weren't looking at an execution scheduled for | 5 Honor, please. Thank you. i
6 Monday night, Iif k was a case that had been 6 First of ali,|jps the Court s well
7 filed in due course and not under the gun of a 7 aware,weareln 2 context of 8 temporary
8 pending execution date and there were an 8 restraining order pind Ms. Witkens has made many
9 opportunity for the parties to conduct 9 asaﬂms,m ch are evidence, And -
10 discovery — [t's not a case that's frivolous on 10 similarly the asseftions I made are not
11 is face, is it? 11 evidence.
12 It's one where if we weren't looking at 12 What Mr. (hoper is entitlel to is a
13 the particular iming problem we'd at least go 13 hearing as to the|ponstittionality of the manner
14 forward with some type of discovery and taking of | 14 of execution to i "he will be subjected.
15 evidence. 15 Ms. Witkens in ;i brief and just now dted no
16 MS. WILKENS: You know, I would 16 Supreme Court cgse nor any Ninth Cirouit case
17  certainly argue agalnst it, but I cannot tefl you |17  that holds that inlp 1983 action there s a bar
18 that would be an abuse of discretion. And 18 to asserting Consitutional rights that a person
19 frankly when Mr. Alexander was informing the 19 has up untit the : moment.
20 Court of all the things he would like to know I 20 THE QO RI: That gets back to the thing
21 was thinking, well, then, you should have been 21 youandlweretdngabout though.
22 here quite some time ago because this is not the |22 You'rereallysayi If it's in the context of an
23 time to be making requests about every facetof |23 execution there igno duty to be timely or
24 how Galifornia carries out an execution. 24 diligent. If you it,asyousa in your
'525 And, again, the involvement of Habeas 25 papers, ten minules before the ekecution the
Page 43
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Page 46
care about a resolution of his innocence. I'm

sure Your Honor can take notice of all of the
papers that have been filed in the Supreme Court
of the State of Califomnia. We attempted to file

in San Diego County Superior Court where we were
obligated, absolutely obligated by California
statube to seek permission to conduct some DNA
And the courthouse doors -- I don't mean
to get too dramiatic — were locked. We weren't
even aliowed to file k. )

THE COURT: I think that's why I said
the thing I did at the beginning. I have no
doubt that Mr. Cooper and those who are
advocating on his behalf are very aggressively
pursuing daims of innocence. I was trying to
distingulsh that from the issues of this case
which I have to consider which have no relation
to those.

MR. ALEXANDER: That was my final
point. That is not a matter for Your Honor.

Now, with regard to the procedures in
other states and the notions that they may use
the same chemicals, some do. We've seen that
some do not. We dted the statutes in our brief

RAablhBovwNvwaouswnm
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Page 47
in. Those states in which, for example, Pavulon
Is prohibited as part of this process.

So Your Honor can go back to the briefs
and you will see that citation or I'm happy to
provide i to the Court, if you so desire.

And 1 also find it curious that
Ms. Wilkens would stand up here and talk about
all these people who could have brought this
matter because, first of all, Mr, Grele Is a sole
practitioner all by himself with many other
cases. He advises us as does HCRC, the Habeas
Corpus Resource Center, that is funded by the
hundreds of cases, It's not as if this Is their

So I think — and It was Ms. Wilkens who
came down to San Diego when we tried to
substitute in and opposed our getting into the
case, Maybe If she would have let us into the
case earlier we would have had that much time,
and I think it was about three weeks it took us
finally. We could have had that time and filed
tt. So I think she may very well be estopped
from even asserting because she was in part the
Ca“se“fﬂlfde‘ayhgdﬂﬂgmmm

v - T —
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Pege SO
1t does not go forward we go through the same
process that we've gone through hete. So it's an
appredable delay.

And, in addition, I don't know what
Mr. Alexander is talking about in terms of days
and weeks because when you look at his discovery
requests and everything he intends to do and you
look at the procedural history of the case 1
think we'd be looking at years of time.

THE COURT: Well, I think if this Court
were indined to grant any relief would have a
great deal of control over that, But I just
wanted to be sure I was correct on the state law
that if the execution does not go forward at
12:01 Tuesday then it would be another 45 to 60
days at the earfiest before another date could
be ~

. MS. WILKENS: Yes, Your Honor. It would

be a minimum of ten days notice and we generally
give a litte more because of the concemns of the
notice being given and then It's a 30-day
minimum. So it would be 40 days minimum and you
add a few days on top of that.,

And, aiso, Your Honor if you could
permit me to comment on the estoppel.

OCONDUTLL WN -

. Page 51

THE COURT: Okay. Iwill very briefly
and then I need to take time to try to give you a
reasoned disposition so you can go to the next
court and know what I was thinking.

MS. WILKENS: 1 did want to state on the
record that Mr. Alexander said I went to court
and objected and tried to keep him from
representing Mr. Cooper. I was very dlear then
and [ just want to clarify again our position we
didn't care who represented Mr. Cooper, but he
was trying to get a Superior Court judge to allow
him to represent Mr. Cooper when there was a
appointment by the Supreme Court. We pointed
that out to the judge and we expressed concern
that this request was going to be cited as delay,
this change of attorney, so to speak. And so we
expressed that concern, but we acknowiedged that
we had no role with respect to who represented
Mr. Cooper and reaily didn't care who represented
Mr. Cooper. A

So 1 did nothing to interfere with
Mr. Aleander representing Mr. Cooper,

MR. ALEXANDER: One last comment, Your

" eSS —T
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1 deliberations.
2 Thank you very much. We're in recess.
® 3 MR. ALEXANDER: Thank you, Your Honor.
4 {Whereupon, the proceedings conduded.)
5
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THE COURT: Good mornin
seated.
At this time the Court
matter of Beardslee versus Brown
And, Counsel, will you

appearances, please.

Honor.
Steven Lubliner for Don
MR. GILLETTE: Good mor

Honor.
Dane Gillette, senior a

the Defendants.

ORT: Thank

general, for

THE

Ak

P
O

Counsel,
significant extent‘the issues th
by this case are similar to thos
Mr. There are so
and I'd like to address those th
I'd 1like to focus th

these questions, if we might.

Cooper's case.

questions.

I start with a question

counsel.

N G|

J. Please be
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It seems to me you've r
that Mr. Cooper didn't raise, th
claim. You've also raised the cllaims somewhat
sooner than Mr. Cooper did, alth
Government is still arguing that
delay.
But I'd like to focus o
still the linchpin of the entire

reliminary injunction standpoint
J P

sufficiency of the evidence regafdi

.
claim

e First Amendment

hised 4

pugh the

there

I think is

case flrom a

that is the

whether the

dose of the barbiturate is suffi
the inmate unconscious.
That was the key findin

failing I think in Mr. Cooper's

tk render
\
|

or thb key

speculative as to whether the amgpunt of

barbiturate that was used would

o anesthetize anyone and the evl

Dr. Dershwitz provided was that }

statlstlcally 1n51gn1f1cant pPOSS]

It seems to me unless tHere's something

new in the record on that point,

Amendment claim and the slightly

ase, t%at it was E
[
]

blllty

the Fl&st
differént way

that you've framed the Eighth Am
don't get there. 1In other words

question is whether there is a r

ndment\claim, we~%
the pxeliminary.g
allst1F i

E
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that precise point.

possibility that Mr. Beardslee wg
unconscious prior to the time the
pancuronium bromide was injected,

And so if you could focy
evidence is any different from My

MR. LUBLINER: On that y
, first of all, preliminarily

that

I,_J
l.-_l

we

= P 4 4
di with the Ccourt that

n
Q

gree
of the First Amendment claim. Th
concede that accidents happen.
concede that if an accident happd
Mr. Beardslee will suffer tortuot
because of the pancuronium bromid
able to communicate.
THE COURT: ’Actuall‘, Cq
with you and that's one of the gy
to ask Mr. Gillette. There is a
Amendment claim --
MR. LUBLINER:
THE COURT: -- as to the

I totally agree with you.

Yes.

risk.

your burden for the Eighth Amendijent cl:

show that there's wanton or unned

c
-
o
2]
ct

The Def:

t the

o

6]

s on how your

. Cooper's on

recise

I would

is the linchpin

e Defendants

ns in this case E
s pain, :

e he will not be

unsel,

estions I wanted §
difference \
between the Eighth Amendment clajm and 1

degree of

It seems to me

essary

the First

aim is to

andants é

which

I agree

s
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infliction of pain whereas
Amendment claim

accident might be sufficient to
First Amendment.

I'd like to ask the Sta

for the First
a realistic possj]bil

Implicate the

Page 5

of an

e about that,

but there has to be some -- it c
It has
possibility it seems to me parti
ng
record.

theoretical possibility.

k tive relief withou

ﬂ)
}_.: .
}_4 .

P
<

0

njunc
It can‘t simply be -- t
possible that an inmate would be
if he

of the paralytic agent, then his

would need to cry out and,

rights would be violated.
In order to get to that

n't be a
to be a real
ularly if you're
a full factual ﬂ
eoretically it's é

conscipus and é

‘couldnft because

First rmendment .é
é

point &ou still

-~ MR. LUBLINER: Well, I
respectfully disagree with that
that's a premise that the Attorn
An

were a classic prior restraint c

absolutely no authority for.

the University of California pre
from publishing on this or that

topic, they.couldn't —— they cou

Yy General cites

remiseLand
I think if this
se where, say,
rofessors
rsial EWL %
fend &qﬁ %

ented
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Page 6 §
themselves against a lawsuit by |the prdfessor by |
saying, you know, we all intervipwed the man and

we don't think he has anything ipteresting to say ;

anyway.

. i
THE COURT: Well, no. think there's a |
difference. Let's say hypotheti ally there was f
no possibility. We weren't talk ng even the

thousandths or ten-thousandths of a percent that

—

Dr. Dershwitz is talking about, Put let's we

-
a

0
N

have a stipulated fact in this cidse thak There

was no possibility that the anesfhetic would ;

be or the barbiturate would be ijsufficient. |
Where's your First Amendment claim

then? I mean, there has to be a predicate to get

to -- there has to be the possibility of an

accident and it can't merely be speculative

possibility. There has to be sorje degr?e of

possibility, doesn! t there?
MR. LUBLINER: It's a urjique situation
because there's -- I can't see anly othe First
Amendment.context where we might [say, 1 ok, the
person might not have anything tg Say anyway, so
who cares. I think the possibilifty of ?Ccident
is acknowledged by the Attorney e»nerall ?gK

ey cal Lﬂﬂ

| .

The existence of what tH
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‘execution logs. The Attorney Gereral is silent

Page 7 %
"accident" we say is confirmed ih the execution
logs for Mr. Babbit. It's confifmed in the
testimony -- in the declaration hbout

Mr. Anderson. It's confirmed in|the why did they

b1 hlS eart to

stop and so on. So I think there'

give the extra dose of Pavulon t¢$ Mr. onln, why é

did Mr. Siripongs take so long £ .
S more than a E
realistic possibility of accidenf *

! -

VoXek o

USS T

Now, as to your first qi
Dr. Heath says, this case is not|about - grams
versus 5 grams of sodium thiopenfal. This case |
is about administration. This cdse is not a | é
facial challenge like we had -- like I submit --
you know, when I call a facial challenge like we
have in all these other cases whé¢re the say --

where they talk about risk outside of the context ?

of what is actually happened in fhe particular —-
in executions conducted by the pj
at issue.

-That's not our case. Wg

as-applied case for want of a beflter word or
as-misapplied in our position in |looking at the

execution logs. Dr. Dershwitz id silent on the

on the execution logs. gl

645
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or the Firsi

claim, to the extent you need to
about the possibility of accident
they concede and a possibility th

and the Ninth Circuit both found

the First Amendment context for

assess just what goes on in thes
100 accidents, one acc
All right.

encapsulate your First Amendment
is: As long as there's any poss
accident, regardless of the quan
possibility, the use of a paraly
would prevent the inmate from cr

violates the First Amendment.

MR .

PALS AN

THE COURT: 5o

LUBLINER:

Yes, You
the burd
to meet is extremely small. You

show that it isn't hypothetical,

least some basis for believing t

be an accident.
MR. LUBLINER:

context I would hesitate to even

It's suc

burden under the First Amendment

extent we have it, they've conce

Page 8 %

. . £
be concerned |
, a possibility |
at Judge Walker

meaningful in

he public to

-executions, one
dent is enough. :
So if can E
cilaim, it simply F
bility of an é
um of E
ic agent which é
ing out in pain
Honor.

n that| you have
simply| have to
that there is at
at there could

a unigue

say we have that
but, to the gﬂ
ed it. ta1
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California, that are plenary dec:

Cooper and there are some other |

sions?
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not based on a full factual reco

d, but

we make of the decisions that haye uphe

protocol, this type -- not 770,
of the three drugs?
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First Amendment challenge in tho
this the first time it's been ra

MR. LUBLINER: As far a
is the first time that the inmat
Amendment rights have been made.
pleaded what he characterized as

laim

court

n
0

He

Q

know cl

Q

im which the At
lacked standing to assert,
court has ruled on that since it

to exhaust.

ut Jjus

orney Gehheral argued he

According to the articl
Journal the other day, a man quo
Jersey litigation who brought pu
other things lawsuit on behalf o

group, this is the only —- this

in the Daily
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s the
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THE COURT: Okay. S0 o
distinguish all of this other au
to say that no one has ever pres
particular issue before.
MR. LUBLINER:

THE COURT:

That's £

be a violation of this right to ¢

MR. LUBLINER:

Well, I d
need to do much and one authority
and I haven't cited, but one aut!
particularly persuasive and it wd
Justice Stevens' dissent in the (
Robert Alton Harris perpetual inj
where he noted in his dissent how
merits of the 1l¢
challenge because the Arizona ATt
had recommended that Arizona abar
after viewing of a particularly h
gas execution in Arizona.
I don't know whethe

happened in that particular execy

Now,

And that vyoy

do much to raise the possibility |t

e way you would
hority is

simply E
nted tLis %

ir, ye‘h.

don't need to

ry out.

on‘t think you

that find ~--
ority find
s noted in

omez case, the
unctio‘ case,
—— why they
thal gis

eneral

orney (
don lethal gas
arrowipg lethal
|
| f
r that -- what ;
tion W$uld b

characterized as an accident
: Y o 1 o S | o .- 1 - g
makes ietnai gas cruel and unus
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humane progress that happened in

- logs that we submit.

matter. The point is the kind of
happen in lethal injection state
pancuronium bromide to paralyze I
THE COURT: Okay.
you one other question, Counsel,
The Eighth Amendment pj

essentially rests on tj

Now,

subject.

haven't been any executions sincgd

MR. LUBLINER: From the
perspective it rests on the same
believe Mr. Cooper submitted the
He had kind

slant because he was more focuseq

oy
vaguely focused on the

right out and saying why under N
authority it in and of itself is
unusual punishment.

And so at least in the
that T saw he really only focused
declaration and the extra dose of

bromide.

THE COURT: You framed the Eig+th

ooper had, doesn't it, bdc

attempt at
Arizona cannot

that wuse
he inmate.

let me %

just ask |
on this general %

ece of your |

evidence

Califo%nia

evidenbe. I ‘
same eiecution ’ %
of a different

and somewhat

of pancuronium

hout c&ming
nth Ci#cuit

cruel and

moving papers

on the Bonin
pancu%onium.fﬂt :
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Amendment argument a little differently and I

think that's clear, but the undeflying factual

material is the same.
MR. LUBLINER: Well, Mr|

have the wealth of evidence, tox

from other states that we have s
gathered.

THE COURT: Okay. Aall
le

uniess there was something else

ct

+hat troa =11 o d o el A
that was all I 1n1aG for you a

Q

address, but that was the princi
had. |
MR. LUBLINER: Okay. T
THE COURT: Thank you.
Mr. Gillette, if you wo
want to respond to Mr. Lubliner
have a couple questions for you.
MR. GILLETTE: Thank yo
With respect to the Fir
showing, let me briefly comment
your specific -- I mean, excuse
Amendment and then go to that Fi
point.you were discussing with cq
This really is indisting

significant or principled manner

nce —-- since

Cooper did not

cology reports

ight. | I think
st in this round

ou wanted to

al question I

QONooieo00tsonetitton000oo0son0n00ss

ld -- if you

irst and then I

» Your Honor.

t Amendment

n that‘and go to
e, on the Eighth
st Ame dmentggL‘ E
unsel. ‘7@3%

uishable in any

from t*e Cooper
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showing. If there is any differ

s ] - 3 s a : 3 LR . . - t;v
materials that you have now that|you didn't have |

at the time of Cooper, it's in D

declaration in which in this cas

that the 5 grams of sodium penta hol, which is

the first drug given to the inma
beginning of the execution, is ir
lethal dose.
50 he's acknowledged, as
the Cooper litigation, that we'rg
lethal dose of the first drug.
So the question becomes
other things we can discuss with
Amendment issue, but let me go td
Amendment claim. 1In the sense th
previously argued that you should

use the pancuronium bromide becady

nce in| the

| Page 13 |
| =

Heatl's

he now concedes

e at the

and of itself a é
|
E

he did not in

starting with a

-- and|there are
that Eighth
the First

OO IEO0L00T0004000000000 DOMDENODC0 COARLOON

at anyone has

not be able to é

prevent the inmate from assertin
First Amendment rightvto complai
pain, that is apparently unique,
nothing more than a variation on
Amendment-type claims that have

throughout the country in other

these precise lethal injection p

Cooper, of course, argu

se it will
an al

eged
that ﬁe's in
ut'it S really
he First
en raised A :
allenges to‘7ow%
tocols. __i
accejs to the
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Page 14
1 courts and a First Amendment rigHt to observe E
o 2 arguing that it would prevent the obser%ers from
3 being able to tell if he was in gain. That even
4 more precisely has been alleged in other courts
¢ 5 and it's been consistently rejectled. All the - é
© various claims that -- even sincg Cooper there é
o 7 have been at least four, I belieye, efforts in E
8 various states to raise these kirds of | §
o arguments. They‘ve all been rejgcted and stays }
° 10 have been denied in every one of |those cases by
11 the United States Supreme Court.
12 This is not, as counsel |suggests, :
o | anything like a classic prior regtraint case. é
14 The State has established a particular ‘rotocol
15 for imposing the lethal injectioy to execute the
® |1 legitimate judgment of the State |[that |
17 Mr. Beardslee ought to be executqgd for the crimes %
| ® that he committed.
* 19 The use of the pancuronijum bromide is a
20 part of that execution process. [It is also in
° 21 the amount given a lethal drug, ds, of course,
22 would also be the final drug thatfl is given, the :
23 potassium chloride. » ;qoﬁg
® 24 The fact that it may haye a restraining i
2> effect in some sense on his ability to make any
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Amendment claim.

comment, I don't think that raise

I don't think

restraint there. 1It's simply a gart of?the

legitimate execution process.

It is also based, as I tlhink qur

Honor's questions suggested this mornin%, on the

assumption that the first drug,
pentathol, will not render him ur
keep him unconscious during the ¢
execution process. Nothing in th
that's been submitted in any way
Court's finding which was affirmd
Circuit in Cooper that there be 4
minimal, if any, risk of the inma
conscious at any time after that
of the sodium pentathol is provig

We have not conceded thdg
to be an accident, that anything

There has been no showing in any

S a

)
£
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First

30200000000dconsontoncobonoonoacooadotancor

here's prior

he sodium E
consciopus and
ntirety of the
€ new material
undermines this
d by the Ninth
n absolutely

te being

initial dosage
ed. |
t ther% is going g

will'g wrong.
of the§'

California executions that there
some sort. |

I don't know exactly wh
seeks to.extract from these exec
show that the drugs were provided

they are supposed to be provided

as a ﬁroblem of'g

| ge |
| 06 |

t it ii counsel |
tion logs. They %

|
in th? order
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injection either in whole or in g

time one after the other and thely

there were variations in the time

the giving of the third drug to

showed the flat line.

There is nothing to sugf
those that there was a failure t
drugs properly, that the entiretf
were not delivered, that there wi
the drugs to operate in the way

supposed to. At most you have t

which you can extract no useful
in a couple of the cases some and
observations of the people who wg¢
of which suggest that there was
that the inmate was suffering paj

And it's exactly like t}
have been made and rejected in et
i

protocols that are used in Califd

where a challenge had been made

capital states 37 use or authoris

of execution and 27 of the 37 st3
combination of lethal drugs as Ca

And in no case before of

-he final
declaration of death when the cafdiac

Information and
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about the right to cry out, you'

has any court found that that co

drugs raises any even reasonable

cruel or inhumane punishment as
use of that drug protocol.
THE COURT: And just to

something you said, the First Am

as a species of the First Amendm
the true circumstances of the ex
the world, which is a claim Mr.

MR. GILLETTE: That's c

THE COURT: In other wo

rcution
Cooper

prrect.
rds,

paralytic agent prevents those w
execution from seeing whether th
pain. That was one of the argum

raised. So it's a different for
It's the inmate speaking out usi
cords rather than physical movem
MR. GILLETTE: That is
And it also assumes I t
the sodium pentathol were fully
inmate were in some way not cbmp
unéonscious, and there's absolut

believe that's true based on thi

tnessing the

inmate is in

nts

of speech.

g his
nts.

orrect

ink that even if §

elivered and the %

etely
ly no

tbination of
risk of a
possibility that the defendant wlill suf

5] résult of the

analyzing it

ent right to have
did raise.

the use of a’%

Mr.

vocal

reason to

showing or that %

up on

claim

seen by

Cooper

20N
K|
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of any other court, that anythin
would, in fact, be a report that
way useful to the press or anybo
ascertaining exactly what was ha

THE COURT: No. I supp
suffering extreme pain, in other
scenario which both Mr. Cooper a
have set out is there's a chance
pentathol won't be sufficient to

unconscious, I'1l be awake when

paralytic agent and I'll be awakg when ﬁ get the é

potassium chloride and I will be
pain and I woh't be able to tell
by movements or by speech.

‘ If that were true, that

Y get tbe

Eighth Amendment issues. It see

question is whether there's encudgh of a

possibility that that might be tgue to get us

there.

MR. GILLETTE:
the issue and I think that he can
inadequacy of the Eighth Amendmer
is, as you've said, virtually idd
That First Amendment rig

never arrive.

Cooper.

It won't become a

I think fthat's exactly

Page 18 §

|
would pe in any E

L"i
1

hap'to say

y else in | E
pening to him.
se if he was
words,;the

d Mr. beardslee
that tbe sodium

render| me

in excruciating §
anybody either %

might raise some

s to me the

not get past the |
t showing, which %
g |

ht simply will7oq§

ntical to

ripe claim of
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the case was filed more than a md

If he's not going to be
will be unable to experience any
case out of Virginia that's cited
materials in which Virginia only
opposed to the 5 grams of sodium

California found that the likeliH

injury from the man

N

R F oWl

i oo
OUutT wW

[a}}

would be carried
to be non-existent.

I think it's non-exister
the extent his Eighth Amendment d

non-existent, there is no First B3

cohsci&Us, he ;

pain. ‘The Reid |
in ou

uses 2 as

pentathol in

ood of

which that

'-J.

4
¥

qr

Q

vy

mote as

)]
@
4

5

t here|and, to
laim i

mendment claim.

THE COURT: The First Anlendment speech
would concern the very circumstarjces that would
violate his Eighth Amendment righits.

MR. GILLETTE: Correct.

THE COURT: Okay. Let me ask Lou a
different question, Mr. Gillette, The %tate is

continuing to raise the issue of

Certainly in the Cooper
found undue delay because it was
execution date. The way things 2
if the Court were to go to the mg

undue delay.
case this Court
Here

nth before the

so late.

re now postured,

rits, it would g"*
/)Lﬂ
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infirmities?

have to issue an injunction.

w

The plaintiffs in these
have

Hobson's choice, that if they at

the -- raise constitutional ques!

protocol before the execution daf

before the method of execution i§ chosen, the
state asserts that the claims argn't ripe,

wnereas if they do it within thaf period of time, g
the state asserts that the claim§ are brought too §
late. é

Just as a matter of jud
administration since I suspect w
in this case this issue is not g

how do we ever get to the ultima

whether the lethal

vhether injection pro

Even assuming that

not convinced that Mr. Beardslee
sufficient likelihood of violati
Constitutional rights to get a r
or an injunction, how does that
fully vetted if not in a proceed
MR. GILLETTE: Well, we
that the bri

argued, Your Honor,

‘injection claim certainly in lig

contended that they are beifpg giveE a

Page 20 ;
|
| :

various cases |

rempt to raise
rions aLout the
\

e is set and

atever happens

cial

ing to go away, %
E

e question of %

s any

case I'm
has sh
n of hEs

wn a

straining order

1ssue ewver get
Lng of this kind?

ging o%
It of tFe

5
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actutc 1IO0W exists

would be untimely or not ripe if

presented in a habeas corpus pet

jtion as part of

Page 21
in California

it were

the other challenges to the jud

defendant or the petitioner is fgcing.

In California, as you kijow, th%re

both lethal injection and lethal

4]

lternatives. An inmate who is 3

+ 5 R T 1n o~
CuUtrilnl warrantc nas a choice

(¥

-
V'Y

M

4
o

Y

injection or lethal gas.
lethal injection is the default.

So a defendant who says

If no ¢

i
ent that the

is

gas as

T VATTTRPIS VYRR sy o
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erved Eith an

=
gy Py

or a petitioner

who says in his habeas corpus la
challenging lethal injection is

default claim, the one that he w

affirmatively selects

e, IR S A 1

preélude him from raising that c
It's really not unlike

happened in the Fierro case beca

of course, not the real goal of

It was Robert Alton . Harris. But

and Fierro and one other death rqw inmate all of

whom were named as plaintiffs.

Now, even after the temglorary

LaGrand ||case

hat he'sv
hallenging the

guage

11 face unless
as, whlch, of
wFuld
allengg.

hat ul#imately
se Fierro was,
hat 1i

it was

igation.
Harris
- -
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resicraxi

case initially progressed throug

hearing in the d

i
was enacted by the le

) by g
T4 S v 3- ~ o~
out it was not the def
iy

default.

So a defendant,

this claim in his federal habeas corpus petition

that was untimely or lacking in

clear on this, if a person is se

petition --

MR. GILLETTE:

THE COURT: -

deliberate review.

s el - E | A T brand o ¢
1ing oraer was stayed and|Mr. Hapris was

strict court let

Page 22

o an evidentiary |

ethal gas was a é
was at ;
tion and as that é

the evidentiary

hal injection

y alternative

al gas| was the

a petitjoner who raises |

D o0UAi000000000MAN0000!

default,

facing a claim

so I'm
tenced to death
#¢st the| adequacy,
¢thal injection

is‘rahse_that
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in the habeas petition, which Mrj] Beardslee did

g
U
Q
o
N
W

T . wde T
E: Absolutelly.

E COURT: WNot in theseg eleventh-hour

situations.

What about a 1983 claim [directed at the é
process or the statute itself? E
MR. GILLETTE: Well, we contin*e to E
question the appropriateness of 1983 ve#sus E
habeas and I don't think that's flully r%solved F
unfortunately by the Campbell cadge. | E
THE COURT: That's a prdtty é
fact—-specific case. ‘ §
MR. GILLETTE: That was|a very %

fact-specific case. But I certajnly do| not think

that having raised or attempting|to raise a claim

because he challenged lethal gasjadding in

addition as a part of the same claim an attack on

lethal injection but conceding h¢ didn't have any

real grounds for attacking it, h¢ did that in the

state court, he did it in the digtrict court. g
- It was the lethal gas cllaim that wasEﬁL E

W

ultimately rejected by the distrjct court judge. |
|

There was no request for an evidgntiary hearing

on either the gas or the lethal jnjection and, of é

course, the lethal gas case real

L
£
Q)
]

following %
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THE COURT: At the time
Armstrong had the method of injeg

of execution claim in her habeas

procee@ing was
|

=
Q.
()
QL

that

tion o% method

lethal injection the default alrqady? i

MR. GILLETTE: It had bden, Yofr Honor,
yes, because -- in fact, that ocqurred ;“ the
course of the Fierro litigation dgfter the Ninth
Circuit affirmed Judge Patei‘fs temporar}
restraining order and while our getition for writ }f
of certiorari was pending and all this was {
before, long before Judge Armstrgng reached these f
issues, the legislature changed he'defgult from

gas to lethal injection and it wgs as a

PR 154

that default that the first Nint
THE COURT: So as far a
Judge Armstrong did not rule on
injection. She wasn't asked to
MR. GILLETTE: She did
rule on that, no.

THE COURT: But are you

Mr. Beardslee could have raised jt, in other L
words, it would have been ripe fpr him to raise

result of

oad

Circ

{

E

it opinion E
Supreme Court. %
I can '
ethal

nd she‘didn't.

tell,

ot specifically E

ER

saying,that ’)(S %
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at the time of the proceeding be
Armstrong?

MR. GILLETTE: It certaiphly would have
been.

THE COURT: Because it

method of execution at that time-=

MR. GILLETTE: It was a

' .
don't think that just raisi it

FEmmtirrals aband 3 3+ ~ 13
effectively apanaoning ic, Maxkiili

prove it, that allows him to com

1983. Certainly the Ninth Circuij

until we get more clarification
Supreme Court that 1983 is an ap
of challenging the method of exe
Ninth Circuit has, of course, al
use of habeas corpus.

The Campbell hanging 1li
washington arose out of a habeas
don't think the court -- the cou
the Ninth Circuit's decision sta

proposition that you can use one

- Qr you abandon it, then move to

certainly not at the last minute
THE COURT: The Supreme

in Nelson seems to have focused

s a deault

efaul? And I

and then

+ 3+ 3
d no effort to
|
|

d back and use

t has said and ‘é
rom the US i
ropriate means E
ution I— the S

o recognized the

igatioh in

corpus case. I
¥t's debision,

nds for the s
and, if it fails |
the oth g
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1
Nnere wasii o

any other way, in ot
cut-down procedure wasn‘t somethi
have been raised by a habeas.

MR. GILLETTE: That is t
and that was a unique aspect of
which is not present here. Ther

allegation or any indication that

procedure will be at all necessajy
toc Mr. Beardslee and 13 not even

complaint.

jrat litigation é

.

- ~
ner wornds,

hg that could

|
rue, Your Honor,

is no
a cut-down
|

THE COURT: So basicall

understand the State's position,
making an undue delay argument w
Mr. Beardsiee because he did hav
in his habeas petition, in his h
to ‘

caneationng he

Lo N T aa N~ -

raise the vervy

™ - v I

MR. 5 C

fact is that while it may not be

before as it was in Cooper,

presented until after the executy

set.

him to wait that late is simply ot true for the

reasons that I've just suggestedj
THE COURT: All right.

much.

it sg

And the argument that Fieryo compelled to

v with respect
allege& in the
, if T }

you'relstill
th regard to
the obportunity
p£oceedings }
ih that. |

rrect. And the

beas

ised

eight days
ill wasn't

on date was

T RIPTYTRy " ey
T T, TP LTy P Rt sia OV WA TN e RS
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you very

i
E
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MR. GILLETTE:

. THE COURT: Mr.
to reply?
MR. LUBLINER:

Going back to the First

first, the position that the Attqgrney General é

arques for would eviscerate the Ninth C%rcuit and

this court's holdings in the Fir

>

7
Wil

ct
’_J-

Coali case.

Judge Walker
injection is generally

most humane and painles
method, presently avail
and society's perceptio
the future. If there a
difficulties in adminis
injections, society may
as an acceptable means

support a return to let
cetera,

et cetera, or a

public may decide that

execution is acceptable}

The Ninth Circuit is to
The same thing in the Npw Jerse

the public access case.

Thank you

Lubliner[ would you like

Yes, Youn

stated: ”thhoug% lethal

Page 27 %

Your Honor. é

Honor4 :
Amendm#nt claim é

t AmenTment

n

.egardeﬁ as the
execution E

ble teEhnology

s may evolve in

ering
cease to view it
f execution and

al gas,

et E
of the é
of |

majority

no method

the sa
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"Contemporary and evolvi

standards of decency an morality are

not rellably developed

under sanitized conditigmns."

THE COURT:

Those cases do indeed say that, [ut fro

analytical standpoint how is you
claim really any different than
access to the court claim?

In other words, he's ar
you use the paralytic, people ar
the true circumstances of the ex
leads to exactly the evils that
alluded to in these two citation
argument that Kevin Cooper raise

MR. LUBLINER: Uh-huh.

THE COURT: So from an
standpoint the First Amendment a
it's couched
Tha

paralytic and preventing Mr. Bea

framed differently,

isn't it the same argument?

speaking as opposed to using the
preventing his body from showin
pain, you are preventing free a

access to the true 01rcumstance

Can I just ftop you there.
|

g comt

a va?uum and

an

First | Amendment

. Cooper's

uing there if '
n't going to see %
cution and that
ou've just

at was an

inalytical
rgument,

it's ;
differently, but»%

by using the
dslee from
paralytic for
evidence of
ess,

of th

ree public %

1A
\
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Page 29 §

It’s sounds to me like it’s the same
\
argument and the Ninth Circuit hds already said

in Cooper that based on the factyal record as to |

the likelihood of a conscious inmate that it was
{

not inappropriate for the court fjo deny}relief.

So what I'm trying to u derstahd and

really the whole purnose of my c@glloouy with vol
really the whole purpose of my cglloquy with you
+-1n S o s < + et P o Al s TreNT =
Ciii3 MOrning is Co underscana 40y your Cas€e 15

different from Cooper. I mean, 1

State, of course, is arguing Cooper controls this

case and you're arguing it doesn||t because there

are distinctions.

Cooper wasn't a decisiofp on the merits.

It was a decision on whether to j}ssue a temporary

restraining orde or not ag thik one was, but
r Craining ora oY net, as thig one , but
1 3y mde - S 34 33 43 T +1ntaml
che Court in e€Xercisiig its GisCffecion 4 think

ecataocchstoatoonoobbonnat ool coRR0oo0oa s T T T P T Ty ot patss S

wants to exercise it consistentify. So what is

5

002000800

different about your First Amendpment cLaim'from
that standpoint?

MR. LUBLINER: Well, figst of all, I did

not -- I read the transcript of fhe argument in
Cooper. The First Amendment clafim was not AR
argued. I read the order and the Nintl CerLignm
opinion and I do not interpret those opinions as

&MWM$MLﬂﬂbk&m&$¢dﬂh
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you. It doesn't say ——- I
"First Amendment" even appear in
opinion and they certainly don't
order that I issued. But the in

just jidentified from quoting fro

quoting from the out-of-Circuit
interest is the right of the publ
the worlid to see what’s realily n

lethal injection and that interes
identical.
MR. LUBLINER: Well, we

interest is identical and I woulg

don't t

I agree with

ink the words

he Cooper

ppeariin the
\

rest that you

Judge Walker,
e

penini
t seems to me
|
|
have —L that
submif that

this Court did not reach the mer

evidenced by the fact that the A
h N s -C—:-‘AA - MA-‘—: ~ 3 B ek ot R B i =
LAalLTl LLILTU Q i LUl LU d.LD ULOO

complaint on the groundsAthat Ke
standing. |

I would submit that wou
basis that Kevin Cooper's First
could have been denied that woul
consistent with the First Amendm

¥

ts in Cooper as E
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have the right to bring
totally inconsistent with the
Amendment Coalition case to deny
claim on anything other than a st

The type of execution pr
State seems to envision in light

Amendment Coalition
they woul

cases is a fa

(o8
g
L
A
y
0

PP S

v T

wWd

Ll o s o W

0
0
ct
I—
Q
T
T
a
€

= A=~
acLe

-
"'5

‘'which was prohibited in the Firsi Amendment case

because that's what they want.
Ideally probably he alrg

Valium. So he's kind of whacked

P R T4 .‘,A"
CLAaLlille 4L C

ilodic

o

Pag

31}

M

T3 1
uiLu v

of tgne First !

Kevin Cooper S
anding point.
that the
of the First
deally

ocedur

rce.

unt

ot
fund
¢t
0

-

#
3
b

™7 ~
v cd,

»
}.J.
o
®
K
ct

s

ady had had

out and there's

nothing to see and then hopefull

drugs work well. If not, there'

to see.
And 1I've kind of concep
iike a CSI1I episode. I don‘t kno
THE COURT:

familiar with it.

MR. LUBLINER:

Not very of

If they

execution under their protocol a

, you know, the
\
still nothing

uwalized this as
if you watch

en, but I'm
onductLd an

d it was a CSI

episode, you'd see an inmate very serene as the

drugs flowed in and the people witching seeing :
T e . P T o 1TY£

nothing napperl and then the camefa woul trqll :

78(!8#83-9(“3447 Mﬂbkﬂm
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he tube leading into the negdle in the
inmate’s arm and you‘d see all that CSI heavy

dramatization of the person's lunggs on fire from
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awake, guys. Help me out here."

him.

the pancuronium and the potassium|chloride
burning up their veins and blowing up their %
heart. é
And then you'd cut back fo the audience E
and you'd see them watching a serpne -- watching %
a serene, allegedly serene execulfion. The %
public’s right to know has been indicated, é
everyone would go home, and that's nonsense. é
Now, I would say Mr. Begrdslee does have E
the extra added interest not justf in é
communicating to the public but glso in improving é
his own condition as he lies there on the table ;
to the extent it's possible. Itjs not clear from é
the timing of the protocols whetijer Mr. rdslee é

would have a chance to say, "Hey

no one is in
He's not told when the sali

stop and when the thiopental was

You know,

start and how much time is suppol

between when

the drugs are pushe

Bu

ct

it is inconceivable

ne is

with

oing to

supposed to
ed to

)
that urder the/}
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which wd
under broad First Amendment pring
need a really compelling state if

overcome the First Amendment rigl

the Turner factors sent back, Tu
applied, First Amendment interes
compelling governmental interest
And, you know, there's
ted here. Th

P e B i e

Fh
3

O re s n

M
M

asserted here. Whatever cases M

thinking about that have rejecte
public's right to know standpoin
bother to cite them in his brief
doesn't bother to bring in any e
say, well, Stephen Anderson died
there's no ev
a lot of argument. If there are

there, they are wrong.

THE COURT: Okay. Thank you.

Anything else?

MR. LUBLiNER:
Eighth Amendment point.
-- this

o

asic
bou

9]
-t

case is not a

the recipe as such.

Yeah. Wgll, just on the
This case is not
facig

Dr. Heath agrees

3 decided not
ipies where you é
terest| to

ts,

but under

ner factors
identified, no

asserted there.

. Gillbtte is
it from the
, he doesn't
just like he
pert evidence to

easy, Manny
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properly administered is sufficignt to
job. No guestion about that.

The Reid case which they keep
on the issue of possibility of adcident

point because Reid only considergd the

It specifically refused to addregs training,

psychological profiles, who's dojng it.
THE

o e i

COURT:

S d & N i

wgman Vor - e - 4 4
Yo v ncea out as To

(
™

T Pon i 20 -
4 Iieaii, PO

counsel criticisms of those thin

and saying

these pneorle are
1 ¥ 2 people ar

e oI5

asserted lack of professionalis

caused any conseguences.

LT T |

rg
S
Q
0]
(8]
oS

e}

?n citing

is not on

recipe. E

L e Y

in that

made as a

that lack,

tually

e with

MR. LUBLINER: Well, I Hisagre
that vehemently.

THE COURT: Okay.

MR. LUBLINER: First of i

know what kind of training thesg| people

all, %e don't

get. We
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seiected. You know, a iot of pe

saying in some high profile case,
throw the switch.

think that most of us wouldn't.

But, you kno

think that most of us wouldn't t4

at killing somebody.

substance abusers. These
Connecticut considered in
talked about the training and so
There'
all of which we d

what their

procedure 770,

who these people are,

o]

1

b=t

Dr. Dershwitz says is

At Nt e Wk Mo B e N et

1‘\ ‘:I‘! o~~~
Cii 1S 1o

ct

whi

l...l

insert the --
THE COURT: No.
Counsel, is that you can imagine

horrible scenarios,

s no evidence in 1

insert the needles|

I guesp

‘but what eviflence

that any of them has actually cofe to

other words, from the execution
have, from the actual implementa
there

any nexus between human ernror by employees

people are
le go around é
"Oh, sure. 1I'd
, 1I'd iike to
I'd like to

ke a fﬁee pass

f

>
3
)]
})
Q
-t
o+
y
®

@
0
i
e
®
o
K
a
ct

ues that :
Connecticut also é
on. | I
he pro&ocol,

n't have, about

all sorts of
is there
In

gl

770 1qﬂ>L

ass°

0gs tqat we
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of the Department
observers observed?
MR. LUBLINER: Is there

don't know what error,

obviously. You know, getting in
of ——- out of -- on these cases 1
difficult. We still don't have

Anderson's log. If you read the
what happened tc him, it should
it’s not expert decliara

percipient witness. But we have

saying, well, why did these people give

Bonin a second dose of pancuroni

that does mean about the process

fumbling around, they didn't sedgte him

grabbed the syringe

We have Dr. Heath sayin
Babbit's execution log suggests
If the drug
properly, his numbers on his log

like that.

rate was too high.

We don't have Dr. Dershjitz s

anything like that. We have Mr.

well, fiddledeedee,

that's just argument.

what negli

just they arp numbers

This is all abo

age 36
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snd whA ¢ Tiie
|
1
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-— well, we

ence occurred
rmation out

very
Jtephen

exhibit

E-

nspire concern.
flion. It's a
Dr. Heath
William

what E

bromide,
were they

and they

that Manuel

rhat his heart
' ctioned
n't look
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ying ’1¢1
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shoul

Gillette saying,

t -- this
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is all about administration and
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o oome\e tent

it's kind of a res ipsa loquitur |[case from our

point of view. I don't know if

it negligence or strict liability.

evidence.

all these other cases are.

And to say that, you kngw,

We

e need;to call
Lave thi

This is not a facial hallen;e like

nurses are

inserting the IVs, anyone who's g¢ver had blood
drawn for a lab test knows that you sit| around
and they do their best, but, *Ohj| no. Gee, I

thought I had it.”" And if you w
the hospital hooked up to an IV
sorts of horror stories.

THE COURT: Basically,

on th

e

saying ultimately that the Court
take this point at least,
that it had in the Cooper case a
different conclusion even though
Circuit found that conclusion to
this procedural stage.
MR. LUBLINER: Given t
have put on it I would say, ves,
true. And I would also say that

stands out from this Court's rul

tch someone in

rhere are all

"hough,| you're
should

> same
nd reach a
the Nﬂnth
be cojrect at

|

slantt that we
yes, that's
one thing that

ing in‘Cooper i

the ruling that the State has aﬂticula&ed a
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e interest in using
stop an inmate’s breathing.
And that is a point --
that's how this Court dealt with
Cooper litigation which was panc
And we have said in our papers c

Campbell, the hanging case, and

r-r
3

-
)

thal

1e gas case, that asphyx
causes death is not a legitimate
the Eighth Amendment. And that

aspect of the Cooper ruling righ
don't rebut that.

You know,
cholesterol.
bad

There's not good a

asphyxiation. There's just

COURT: Okay. Anyt

a

THE

I I " e
Mr. Lubliner?. have

o3}

your arguments are.

wanted to add?

MR. LUBLINER: Just a s
Honor.

Just on the question of
Honor. The Government's positio

boils down to "we're the

which is kind of like "the check

Is there anything

nd I think

the heart of the

ronium

asphyxiation jsn't like

suffering.

ning else

Lol ®
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tone,

bromide.

sphyxiation and
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If they wanted us to tru
would come forward with an expert

"Well, no. Look, nothing happene

Anderson. Here is why your conce

Manny Babbit died easy. Here's

explain that to you. Let's put

mind at ease."

'

' - F A3 =7
en we ask fiocr aiscover

o

to fill in all these holes in thg

they would have said, "Oh, my god
Mr. Beardslee's mind at ease."”
happen.

An acceptable fall-back

We'll give that to you right awaj.

st them, they
who waould say,

1 bad éo Stephen

n is misplaced.

Y BT Y A ———
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Y. Let's

. Beardslee's

v for documents
protocol if
dness. Sure.
So let's put

hat didn't

ave cen, well we can't give fj[p VOU Yl t
have been, well, we can't give them you right
”» Ty e § h e d Van ) 3 7T "-‘ - " ‘p. e 1 1 “'— r
,ow because obviously there are gonfidentiality

concerns and let's wait until we

appropriate protective order limjting disclosure

to attorneys eyes only and so on
happen.
We got:

entitled to it. Mr.

Asws Ve

"You didn't gef
Beardslee ik not entitled to

dop't care." E

can get an

didn't

You're not

e, ij E

claim, if *F
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. . . |

they were 30 confident in their gr ﬁﬁedar what .
we say and we prove that pancurofium bromide k

violates his First Amendment riglts, potentially
violates his Eighth Amendment rig

say, "Execution without pancuron

Bring it on.

THE

Your Honor.

and in Cooper as well.

I don't think that coung
anything in this case. They've
allegations that have been rejec

Cooper but in every other court

N Nl e el e WA e e WA

What the Ninth Circuit

opinion in Cooper in upholding Y

case I think bears repeating.
"While there can be no
error will not occur,
of showing that he is s
unnecessary risk of unc

pain and suffering such

They don't say tha
COURT: Okay. Thank

gruarantee that

hts, they would

|
|
|
denial of the temporary restrainjng order in that é
i&

<
o
ol

el has| proven
ade allegations,

ed not just in

taid in its

pur Honor's

Cpoper falls short

bject to an éﬂ.
»nstitutional‘j3\ |
that his ]
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sufficient to warrant the granti
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anything, anything like even a r
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why the Department of Correction
administrative appeals. We subm
the Court on Monday as our seven
didn'
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and b

you might suffer

the explicit reason was he
reason to believe that you
than your just information

concluding that

this complaint.
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bility that

se allegations
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Amendment claim cannot survive ti

showing with respect to getting e injunction on
the Eighth Amendment claim.
THE COURT: Thank you.
MR. GILLETTE: Thank yoy, Your Honor.
MR. LUBLINER: Your Hondr?
THE COURT: Yes, Counsell?
MR. LUBLINER: A housekgeping matter,

first of ail. I just noticed las
exhaustion papers were kind of ir
don't think that's Mr. Gillette'fg
there was some shuffling around ¢
office. So what I have here is 4

submitted to the CDC.

cr

= 41 T
A1l [ L

,.
l
I

failure of his |

t night that the
complete. I

fault& I think

t the

copy #f what we

arden's

.o . .
It's identical except 11 ¥

letter to the CDC and not the wa
have the Director's decision and
articles that Mr. Beardslee subm]

his concerns.

cover

¥

;3‘
u
in
L

den and does not §

it has/ some

tted justifying

THE COURT:
and provide a copy to Mr. Gilletj
Thank you. |
MR.

LUBLINER: And

I'd

one last remark.

Why don't y¢u lodge those

e, ER

ust 1i

e
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MR. LUBLINER: The Roberf Alton Harris

case in 1992 -- Mr. Harris was exgpcuted in 1992, [
Two years later this court found that lethal gas l
was cruel and unusual punishment,|| a decision that L
the Ninth Circuit affirmed. F

i

This litigation is going| on all around
Y‘QQ

the r‘ountrv right now and eventuagflly th
going to be more openness somewhegre in the

process, maybe not in California, maybe in some
other state, but we believe, just| as Judge Walker
said, that changes are coming.

Aand I think it would be [a horr%ble thing é

to have to look back and think, mell could

have done something about it back in 2004 rather

than waiting until 2005, 2006, 2(0

THE COURT: Thank you.
actually -- |

MR. LUBLINER: We're in|2005. | !

THE COURT: That concery was why I asked E
Mr. Gillette the question I did gbout when this E
i

matter would be appropriate for plenary review
and under what vehicle. | E&—
| I will take the matter fnder DA

submission. I'm well aware of thhe execution date
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public interest is this: This capse in this
 posture is not about whether the |death penalty is
a wise thing or a moral thing, ngr is it really

and the need for whatever decisiagf
makes to be reviewed by the Ninth| Circuit and the
Supreme Court. So I'1ll have a defision out by

tomorrow at the latest.

The only observation I'dl make because

these proceedings obviously are tters |of great

3 s 3 P x ] 1 ] Vand r 2 3 he ] 1 - EE
even apout whether at The end OIL (tne aa lethal k

injection is the best possible mgans of carrying

out the death penalty assuming thjat there should é
be a death penalty.
This case is about whetljer Mr. Beardslee

has made the showing he is requifed to %ake under

the law to obtain a temporary restrainihg order

or a preliminary injunction on thle eve Ef his

execution. And it's a very discflete and distinct
legal question which has to be afswered against
the backdrop of these much largef legal| and moral
questions, which nonetheless is distinct legal
question;
And the Court's ruling fjecessarily has

to address that legal question agd should not be

0
2%z

read as an expression of the Couft's views on
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‘and I will get a ruling out to vy

I'm just echoing what Jy

dge Browning i

said in his concurrence in Coope
not an attempt by this court to

larger questions. It's an atfem
to answer this specific legal qu

been put before it in an expedit

that the rights of both the Peti
Mr. Cooper —— or Mr. Beardslee,

State can be fully wvindicated an
through the legal process.

So the matter is‘taken

possibly can.

(Whereupon, the proceed

, that| this is

nswer these
t by this court
stion that's

nder submission |
u as soon as I |
Ings concluded.) |
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Cooper v. Rimmer

9th Cir.
08-12-2004
04-99001

Cite as 04 C.D.0O.S. 7331
KEVIN COOPER, Plaintiff-Appeliant,
V.

RICHARD A. RIMMER, Acting Director of the California Department of Corrections; JEANNE WOODF
San Quentin State Prison, San Quentin, California, Defendants-Appellees.

No. 04-99001
United States Court of Appeals for the Ninth Circuit

D.C. No. CV-04-00436-JF

ORD, Warden,

Appeal from the United States District Court for the Northern District of California Jepremy D. Fogel, District Judge,
Presiding Submitted February 8, 2004[FOOTNOTE *] Before: James R. Browning, Ahmela Ann Rymer, and Ronald

M. Gould, Circuit Judges.

COUNSEL

David T. Alexander, George A. Yuhas, and Lisa Marie Schutl, Orrick, Herrington, utcliffe LLP, San Francisco,

California, for the ptaintiff-appellant.
Holly D. Witkens, Députy Attormey General, San Diego, California, for the defehda ts-appeliees.

_Filed February 8, 2004
Amended August 12, 2004

ORDER

The opinion filed February 8, 2004, 358 F.3d 655, is amended to include Judge B

-

PER CURIAM:

Kevin Cooper, a Cal'ifomia death row inmate whose execution is scheduled for Tu

owning's concurrence.

A

sday, February

12:01 a.m., appeals the district court's order denying his motions for temporary '

http'!/www.law.comf]sp/ca/LawDecisionFﬁe_ndlyCA.jsp?id=10901803 | 0661

10, 2004 at

straining ordeTand preliminary

8/12/2004
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injunction, and for expedited discovery, in his action pursuant to 42 U.S.C. § 1983 agrainst Richard A. Rimmer,
Acting Director of the California Department of Corrections, and Jeanne S. Woodford|| Warden of California State
Prison at San Quentin (collectively, Woodford). Cooper’s action seeks to prevent Woddford from executing him in
accordance with California's lethal injection protocol in violation of his Eighth Amendghent right to be free from cruei
and unusual punishment. He also makes an emergency motion to stay the execution|date. We affirmh the district
court, and deny the maotion. |

1

Cooper filed this action on February 2, 2004. The district court held a hearing on Fe|
decision February 6. The court found that Cooper had brought his challenge at the efeventh hour. It noted that the
Supreme Court stated in Gornez v. United States District Court for the Northern Dist of California, 503 U.S. 653,
653-54 (1992), that a court may consider the fast-minute nature of an application td stay execution} in deciding
whether to grant equitable relief, and was gulded by the Court's treatment of simita | tast-minute tlenges in
recent weeks. See, e.g., Vickers v. Johnson, No. 03A633, 2004 WL 168080 {U.S. Jai]. 28, 2004) (stay of execution
denied); Zimmerman v. Johnson, No. 03A606, 2004 WL 97434 (U.S. Jan. 21, 2004)l(same); Beck v. Rowsey, 124
S.CL. 980 (Jan. 8, 2004) (stay of execution vacated). Absent a compelling justificatig for doing sa (such as a
material change in the law or factual circumstances or an exceptionally strong showjhg an the merits), the district -
court indicated that it should follow the Supreme Court's guidance. The court also o served that even though
Caoper's action has the avawed purpase of addressing alleged deficiencies in the tetha
timing of Cooper's action suggests that an equally important purpose is to stay his ¢
other claims.

| ruary 5, and rendered ‘its

On the merits, and apart from defay, the court found that Cooper had not met his ljirden of demonstrating either
the likelihood of success on the merits or the existence of serious questions going tql the merits. The court noted
that every state and federal court to cansider the question has concluded that tethallinjection is canstitutionat, and
that at least two courts which have examined protocols that, like Catifornia' s, use bpth sodium pentothal and
pancuronium bromide have held that such protocols are constitutional. Further, the [Fourt found that Cooper had not
articutated a compeliing argument that to stop an inmate's breathing is not a legiti | ate state interest in the context
of an execution. Finally, the court held that Cooper's argument that the Catifornia pfjotocotl is unco itutionatly
vague presents no serious question. As it summarized Cooper's position, he *has ddhe no more than raise the .
possibility that Califarnia's lethal-injection protocol risks an uncanstitutional level of{pain and suffering.*
Accordingly, the court found and concluded that Cooper has not met the standard fgr enjoining Callfornia's use of
lethal injection, and has unduly delayed in asserting his claims. Thus, it denied the jhjunctive relief requested.

I

The parties dispute whether Cooper's challenge to the California protocol may prop briy be brought as a § 1983
action, or should instead be recharacterized as an application to file a second or sudicessive petition under 28 U.S.C.
§ 2244(b). We need not decide this, however, because regardless of its procedural posture the challenge fails for
reasons stated by the district court. '

141

Lethal Injection has been an authorized method of execution in Californla since 194
since 1996. Cal. Penal Code § 3604, amended by Stats. 1992, c. 558 (A.B. 2405) §
84 (A.B. 2082) § 1. Eight inmates have been executed by that method. Like ather 3
combination of three chemicals to carry out an execution by lethal injection: sodiur
sedative; pancuronium bromide, a neuromuscular blocking agent; and potassium
Cal. Penal Code § 3604. Cooper points ta a number of alieged defidendes in Califo
of pancuronium bromide serves only to mask what intense suffering could be expe
other chemicals that are used, that the combination of chemicals can fait to work p|
physicat characteristics can affect how successfully the system performs, that ad stering a si
of pentothal as compared with a continuous intravenous drip creates the risk that the barbiturate
unconscdiousness long enough, and that the personne! California uses are not adeqgately trained i
protocol. He contends that it is impermissible for many veterinarians to use this combination of chemicals to
euthanize animals, and he submitted declarations by Dr. Corey Weinstein, a docto '
medical consultant to prisoner organizations, describing possible complications and
California and elsewhere that appeared ta be flawed, [FOOTNOTE 1] and by Dr. Ma
of Clinical Anesthesiology at Columbia University, describing the effects of pancuro,

okl

Heath, an
ium bromide.




five grams of thiopental sodium will be rendered unconscious, and not experience ’| n for the time period
necessary to complete the execution. Specifically, Dr. Dershwitz, a board-certified afjesthesiologist on the faculty at
the University of Massachusetts, states that over 99.999999999999% of the populafjon would be umiconscious
within sixty seconds from the start of administration of this dosage of thiopental sodjum. He also declares that this
dose will cause virtually all persons ta stap breathing within a minute of drug adminltration. Therefore, he apines, .
although the subsequent administration of pancuronium bromide would have the effgct of paralyzing the person

and preventing him from being able to breathe, virtually every person given five grgns of thiopentdl sodium will
have stopped breathing prior to that.

The district court applied the proper standard for deciding whether injunctive relief ghould be granted, see Martin
v. Int' [ Qlympic Comm., 74Q F.2d 670, 674-75 (9th Cir. 1984), and for determiningjjwhether the mé.t.hod of
execution infringes the protections of the Eighth Amendment. The Eighth Amendmeifjt prohibits punjshments that
involve the unnecessary and wanton inflictions of pain, or that are inconsistent with[pvolving standards of decency
that mark the progress of a maturing saciety. Estelle v. Gamble, 429 U.S. 97, 102-(B (1976); Furman v. Geargia,
408 U.S. 238, 269-70 (1972); Gregg v. Georgfa, 428 U.S. 153, 173 (1976) (opiniorjjof Stewart, Powell, Stevens,
33.). The district court recognized that punishments are cruel when they invoive torthire or a lingering death. In re
Kemmlier, 136 U.S. 436, 447 (1890). It also properly weighed undue delay in the b ! ance of equities.[FOQTNQTE 21
Gomez, 503 U.S. at 654 ("This claim [chalfenging execution by fethal gas] could haye been brought more than a
decade ago. There is no good reason for this abusive delay, which has been compognded by last-mjnute attempts
to manipulate the judicial process." ).

We have previously upheld the constitutionality of lethal injection as a method of €5 ecution. LaGrand v. Stewart,
133 F.3d 1253, 1265 (9th Cir. 1998); Poland v. Stewart, 117 F.3d 1094, 1104-05 (f§th Cir. 1997). Both invalved
executions by lethal injection in Arizona, but Cooper makes no case that there are rijaterial differences in
California‘'s process. He does argue that witnesses have perceived problems in Calif ! rnia executiong, but the
passibility of unnecessary pain and suffering is purely speculative. See Campbell v. foad, 18 F.3d 662, 68Z (Jth
Cir. 1994) (en banc) ("The risk of accident cannot and need not be eliminated fromithe execution process in order
to survive constitutional review." ).

Execution by lethal injection is now used by 37 of the 38 states with the death penfity, [FOOTNOT
indicating a national consensus. Gregg, 428 U.S. at 173 (opinion of Stewart, Powell Stevens, 11); see Stanford v.
Kentucky, 492 U.S. 361, 367-70 (1989). Challenges ta {ethal injection have afsa belpn rejected by the courts of at
least two states that have similar protocols but call for a lesser dosage of anesthesifj than California*' s. See State v.
Webb, 252 Conn. 128, cert. denied, 531 U.S. 835 (2000); Sims v. State, 754 So. 2§ 657 (Fla.), cert. denied, 528
U.S. 1183 (2000).

3] objectively

Cooper argues that the debate is not as seen by the district court, over whether sqfium pentothal|in a 5 gram dose
will cause uncansciousness; instead, it is whether the pratocol sufficiently assures ffhat this will occlr and that the
drug will have its intended effect. However, the district court's findings are well-su ported in the rd. While
there can be no guarantee that error will not occur, Cooper falls short of showing ti fat he is subject to an
unnecessary risk of unconstitutional pain or suffering such that his execution by letgal injection er California’s
pratocol must be restrained. ‘

" AFFIRMED.

BROWNING, Circuit Judge, coneurring:

Appeliate review of the grant or denial of preliminary injunctive relief requires congideration of thq merits of the
underlying issue, but it does not decide them. Roe v. Anderson, 134 F.3d 1400, 14p 2 (Sth Cir. 1998); Southwest
Vater Registration Educ. Project v. Shelley, 344 F.3d 914, 918 (9th Cir. 2003) (en § anc) To obtain such refief, “the
moving party must show either (1) a combination of probable success on the meritf and the possibility of
irreparable injury or (2) that serious questions are raised and the balance of hardsljips tips in its favor.” Roe, 134
F.3d at 140Z (internal quotation marks omitted). We review far abuse of discretionjthe district court’s decision ta
grant or deny a preliminary injunction or temporary restraining order. Id. " Our reyjew is limited and deferential.”

issues underiymg the htlgation “ Cal. thﬁe Council Political Action Comm. v. Scully, ’ 164 F.3d 1189, 1190 (9th Cir.
_ 1999)

Here, the district court relied on the correct standards for both issuance of a prefi ' inary injunction and the
underlying constitutional issue. We determine only that the district court did not atiuse its discretion in applying the
faw to the factual record before it. Our decision under this standard of review does{inot necessarity reflect our -

Page 3 of 4
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mment” for the district court’ s.

worts Form, Ina. v. United

independent view of the evidence, for we are "not empowered to substitute [our] jud
Citizens ta Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971); accord S
Press Int’ I, Inc., 686 F.2d 750, 752 (Sth Cir. 1982). If the district court's decision reljed on the corr#ct faw, its
-grant or denial of prefiminary injunctive refief “will not be reversed simply because thp appellate court woutd have
- arrived at a different result had it applied the law to the facts of the case. Rather, the appellate court will reverse
only if the district court abused its discretion.” Sports Form, 686 F.2d at 752. i

Qur review of the district court’s merits decision -- if it is appealed -- will be more rigorous. Applying a de

novo standard of review, we will assess for ourselves whether "the evolving standardp of decency that mark the
progress of a maturing society," Trop v. Dulles, 356 U.S. 86, 101 (1958), require let al injection procedures
different from those California currently employs. See Campbell v. Wood, 18 F.3d 66f, 681-82 (9th Cir. 1994) (en
banc). Our dedision may not reach the same condusion as today' s, *{bJecause of thi limited scope jof our [current]
review Of the law applied by the district court and because the fully developed factudl record may :j materiatly
different from that initially before the district court . . . ." Sports Form, 686 F.2d at 4p3. Neither the district court
nor the parties shoutd read today's decision as more than a preliminary assessment Bf the merits.

£N*.The panel unanimously finds this case suitable for decision without oral argumdpt. Fed. R. App: P. 34(a)(2).

find a vein sufficient to administer the chemicals, but does not dispute Woodford's effidence that medical

FN1. Cooper additionally notes the possibility that California will use a “cut-down" stirgicat procedu%e if it cannot
examinations have shown his veins are sufficient.

FN2. Cooper was aware of the potential for a claim of the sort made in this action when he filed his first federal
habeas petition in 1994 (amended in 1996 and supplemented in 1996}, for in that pgtition he claimed that he was
deprived of the right to select the method of execution as lethal gas had just been ejoined by a federal district
court in Fierro v. Gomez, 790 F.Supp. 966 (N.D. Cal. 1992).

FN3. Alabama, Ala. Code 1975 § 15-18-82; Arizona, Ariz. Rev. Stat. Ann. § 13-704 Arkansas, Ark. Code Ann. § 5-
4-617; California, Caf. Penal Code § 3604; Colorado, Colo. Rev. Stat. Ann. § 18-1.3‘102; Connecticut, Conn. Gen.
Stat. § 54-100; Delaware, Del. Code Ann. tit. 11, § 4209(f); Flarida, Fa. Stat. Ann.|B 922.105; Georgia, Ga. Code
Ann., § 17-10-38; Idaho, Idaho Code § 19-2716; llinois, 725 Iil. Comp. Stat, Ann. $/119-5(a)(1); |Indiana, Ind.
Code Ann. § 35-38-6-1; Kansas, Kan. Stat. Ann. § 22-4001; Kentucky, Ky. Rev. St#. Ann. § 431.220; Louisiana,
La. Rev. Stat. Ann. § 15:569 B; Maryland, Md. Code Aan., Corr. Servs. § 3-905; Mi l‘ssippi, Miss. Code Ann. 99-
19-51; Missouri, Mo. Rev. Stat. § 546.720; Montana, Mont. Code Ann. § 46-19-103]] Nevada, Nev.|Rev. Stat. §
176.355 1; New Hampshire, N.H. Rev, Stat. Ann. § 630:5XIIL.; New Jersey, N.J. S i:: t. Ann. § 2C:49-2; New
Mexico, N.M. Stat. Ann. § 31-14-11; New York, N.Y. Correct. Law § 658; North Ca Iina. N.C. Gen. Stat. § 15-187;
Ohio, Ohio Rev. Code Ann. § 2949.22; Oklahoma, Okla. Stat. Ann. tit. 22, § 1014; Ppregon, Or. Rey, Stat. §
137.473, amended by 2003 Or. Laws 103; Pennsylvania, Pa. Stat. Ann. tit. 61, § 3004; South Cardlina, S.C. Code
Ann. 24-3-530; South Dakota, S.D. Codified Laws § 23A-27A-32; Tennessee, Tenn | Code Ann. § 40-23-114; Texas,
Texas Crim. Proc. Code Ann. § 43.14; Utah, Utah Code Ann. § 77-18-5.5; Virginia, [ya. Code Ann. & 53.1-233;
Washington, Wash. Rev. Code Ann. § 10.95.180; and Wyoming, Wyo. Stat. Ann. § [f-13-904.

gl
Al

http://www.law.comf]sp/cafLawDecisionFﬂéndlyCA.jsp?id=109018033 B661 8/12/2004
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COMPLAINT (Summons Issued); against Jeanne Woodi
Brown ( Filing fee $ 150, receipt number 3467267.). File
Beardslee. (ys, COURT STAFF) (Filed on [|2/20/2004) /
attachment(s) added on 1/6/2005 (gm, COUYRT STAFF).
12/21/2004)

=5==“=F

ford, Jill L.

d byDonald J.
Additional
(Entered:

12/20/2004

I\

MOTION for Expedited Discovery, MOTIN to Compe

Documents filed by Petitioner Donald J. Beardslee. (db, COURT

STAFF) (Filed on 12/20/2004) Additional fttachment(s)
1/6/2005 (gm, COURT STAFF). (Entered: [§2/21/2004)

351

1 Production of

added on

12/20/2004

CASE DESIGNATED for Electronic Filin
on 12/20/2004) (Entered: 12/21/2004)

| (db, COURT STAFF) (Filed

12/20/2004

IS

Declaration of Steven S. Lubliner in Supp
Expedited Discovery MOTION to Compel
filed by PetitionerDonald J. Beardslee. (Rel
COURT STAFF) (Filed on 12/20/2004) A
on 1/6/2005 (gm, COURT STAFF). (Enter

of 2 MOTION for
oduction of Documents
ted document(s)2) (db,
itional attachment(s) added
: 12/21/2004)

| 12/20/2004

Administrative Application to file oversiz
restraining order: Preliminary injunction
petitioner Donald J. Beardslee. (db, CO
12/20/2004) (Entered: 12/21/2004)

=T

motion for uemporéxy |
order to show cause by
STAFF) (Filed on

12/20/2004

[

EXHIBITS in support of plaintiff's motion
roder, preliminary injunction and order to
petitioner Donald J. Beardslee.. (db, CO

12/20/2004) Additional attachment(s) add

r temporary
ow cause: V

on 1/6/2003

STAFF). Additional attachment(s) added of 1/6/2005 (gm, COURT

STAFF). (Entered: 12/21/2004) ~

STAFF) (Filed on

restraining
olume 1 by

(gm, COURT

12/20/2004
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I

EXHIBITS in support of plaintiff's motion : or temporary rés‘training
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order, preliminary injunction and order to show cause: V

Plaintiff Donald J. Beardslee.. (db, COURT| STAFF) (Filed on

olume 2 by

1/9/2005
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®
12/20/2004) Additional attachment(s) adde}i on 1/6/2005 (gm, COURT
STAFF). Additional attachment(s) added op 1/6/2005 (%m, COURT
STAFF). (Entered: 12/21/2004) T |
®

I
12/20/2004 Received Plaintiff's Motion for Temporary|[Restraining Qrder:
Preliminary Injunction, and order to Show Cause: Memo of points and
Authorities in support thereof, by Plaintiff Ponald J. Beardslee. (db,
COURT STAFF) (Filed on 12/20/2004) (Eptered: 12/21/2004)

@ 12/20/2004 Proposed Order re 8 MOTION for Prelimi Injunction MOTION for
Order to Show Cause MOTION for Tempdyary Restraining Order by
plaintiff Donald J. Beardslee. (db, COURT|STAFF) (Filed on
12/20/2004) (Entered: 12/21/2004)

12/20/2004 Proposed Order re 2 MOTION for Exped(i%d Discovery MOTION to

o ‘ Compel Production of Documents by plainfiff Donald J. Beardslee. (db,
COURT STAFF) (Filed on 12/20/2004) tered: 12/21/2004)

ORDER RELATING CASE to C04-436 JH. Signed by Jnge Susan

12/20/2004

[Ne}

Lliston on 12/20/04. Case remains with Judze Fogel(db, COURT STAFF)
(Filed on 12/20/2004) (Entered: 12/21/2004)

12/21/2004 7 | ORDER granting plaintiff's administrative application t'i file oversized

motion for temporary restraining order: Prdliminary Injunction: and
Order to Show Cause re (Received Documgnt) filed by Plaintiff Donald
J. Beardslee, (db, COURT STAFF) (Filed §pn 12/21/2004) (Entered:
® 12/21/2004)

12/21/2004 MOTION for Preliminary Injunction, M(ji:ON for Order to Show

el

Cause, MOTION for Temporary Restrainifjg Order. Memo of points and
authorities in support thereof, filed plaintiff by Donald J| Beardslee. (db,
COURT STAFF) (Filed on 12/21/2004) A{jditional attachment(s) added
® on 1/6/2005 (gm, COURT STAFF). (Entergd: 12/21/2004)

12/21/2004 10 | ORDER scheduling briefing and hearing; setting hearinion 1/6/05 at

1:30 p.m.(Although petitioner is not registgred for e filing, this order was
e.mailed directly to him by the death penalfy clerk.). Signed by Judge

] Lliston on 12/21/04. (ts, COURT STAFF) (Filed on 12/21/2004)
® (Entered: 12/21/2004)

12/21/2004 11 { Scheduling ORDER (corrected). Signed by|Judge Hliston on 12/21/04. (ts,
- | COURT STAFF) (Filed on 12/21/2004) (Bhtered: 12/21/2004)

12/23/2004 12 | scheduling ORDER,; setting preliminary injuction hearing on 1/6/05 @
o 10:30 a.m.. Signed by Judge Hlston on 12/42/04. (ts, CQURT STAFF)
(Filed on 12/23/2004) (Entered: 12/23/2008)

12/28/2004 13 | Memorandum in Opposition DEFENDANYS’ OPPOSITION TO B
| MOTION FOR TEMPORARY RESTRAINING ORDER AND b
PRELIMINARY INJUNCTION filed byJeafine Woodford. (Gillette, Dane) | X
® (Filed on 12/28/2004) (Entered: 12/28/2008) |

12/28/2004 14 | EXHIBITS IN SUPPORT OF DEFENDA ! *OPPOSITION TO
MOTION FOR TEMPORARY RESTRA i G ORDER AND '

@ hiips/eckcand uscourts.gov/cgi-bin/DkiRpt.pl7994673142805131-L_240 0-1 1/9/2005
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PRELIMINARY INJUNCTION filed byJes ne Woodford. (Gillette, Dane)
(Filed on 12/28/2004) (Entered: 12/28/200 )

12/30/2004 15

Reply to Opposition re 8 MOTION for Prgliminary Injunction MOTION
for Order to Show Cause MOTION for Tefnporary Restraining Order
filed byDonald J. Beardslee. (Lubliner, Stgven) (Filed o 12/30/2004)
(Entered: 12/30/2004)

01/01/2005 16

(defendant Brown) (Lubliner, Steven) (Filgd on 1/ 1/200 ) (Entered:

CERTIFICATE OF SERVICE by Donald Beardslee e 1 Complaint
01/01/2005)

01/01/2005 17

(defendant Woodford) (Lubliner, Steven) (Filed on 1/1/2005) (Entered:

CERTIFICATE OF SERVICE by Donald Beardslee e 1 Complaint
01/01/2005)

01/03/2005 18

NOTICE of Appearance by Dane R. Gillefte Notice Of Appearance As
Counsel (Gillette, Dane) (Filed on 1/3/200p) (Entered: 01/03/2005)

01/03/2005 19

EXHIBITS Supplemental Exhibit In Suppfrt Of Defe. ts’ Opposition
To Motion For Temporary Restraining Orfler And Preliminary Injunction
filed byJeanne Woodford, Jill L. Brown. (f\ttachments: # 1 Exhibit 7)
(Gillette, Dane) (Filed on 1/3/2005) (Entefled: 01/03/2005)

01/06/2005 20

Minute Entry: Application for Temporary|Restraining (Qrder/or
Preliminary Injunction hearing held on 1/¢/2005 before Judge Jeremy
Fogel (Date Filed: 1/6/2005). Application|for Temporaty Restraining
Order/or Preliminary Injunction is taken upder submission. (Court
Reporter Peter Torreano.) (dlm, COURT $TAFF) (Date Filed: 1/6/2005)
(Entered: 01/06/2005)

01/06/2005 21

TRANSCRIPT of Proceedings held on 1/¢/2005 before Judge Jeremy
Fogel. Court Reporter: Peter Torreano.. (gm, COURT STAFF) (Filed on
1/6/2005) (Entered: 01/07/2005)

01/07/2005 23

ORDER DENYING MOTIONS FOR TEMPORARY RESTRAINING

ORDER AND PRELIMINARY INJUNCFION AND FOR EXPEDITED
DISCOVERY. Signed by Judge Jeremy Fpgel on 1/7/05. (jfsec, COURT
STAFF) (Filed on 1/7/2005) (Entered: 01{p7/2005) '
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